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IN  an  age  of  perfecution,  when  few  people  dare  to  write , 
and  fewer  fill  to  print ,  thefe  'Trials  ought  to  be  univerfally 
read  by  every  True  Friend  to  English  Liberty  ; 
who  will  here  fee  two  of  the  mofl  noble  ftands  which  have 
been  made  fmce  the  Revolution ,  in  Defence  of  Consti- 
-  tutional  Freedom.  As  meriting  that  Notice,  Zenger  s 
T rial  (of  which  this  is  a  new  Edition,  it  having  been  for 
fome  time  very  fcarce)  has  been  lately  recommended,  in  the 
Jrongejl  terms ,  by  Jome  of  the  mojl  able,  as  well  as  the  mofl 

honefl  men  now  living. 


NARRATIVE 


Of  the  CASE  of 

JOHN  PETER  ZENGER, 

Printer  of  the  New- York  Weekly  Journal. 

r~~W  ENGER’s  firft  News-paper  was  printed,  Nov.  5,  1735, 
Jr  and  he  continued  printing  and  publilhing  them,  to  the 
public  fatisfaXion,  till  the  January  following;  when  the 
chief  juftice  was  pleafed  to  animadvert  upon  the  doXrine  of  libels, 
in  a  long  charge  given  in  that  term  to  the  grand  jury,  of  which 
Zenger’s  papers  was  the  principal  objeX ;  and  afterwards  on  the 
third  Tuefday  of  OXober,  1734,  was  again  pleafed  to  harangue  the 
grand  jury,  in  the  following  words: 

“  I  fliall  obferve  concerning  libels ;  that  they  are  arrived  to  that 
height,  that  they  call  loudly  for  your  animadverfion  ;  it  is  high 
time  to  put  a  flop  to  them  ;  ’for  at  the  rate  things  are  now  carried 
on,  when  all  order  and  government  are  endeavoured  to  be  trampled 
on,  and  reflexions  are  call  upon  perfons  of  all  degrees,  mull  not 
thefe  things  end  in  fedition,  if  not  timely  prevented  ?  Lenity,  you 
have  feen,  will  not  avail  ;  it  becomes  you  then  to  enquire  after  the 
offenders,  that  we  may,  in  a  due  courfe  of  law,  be  enabled  to 
punifh  them.  If  you,  gentlemen,  do  not  interpofe,  confider  whe¬ 
ther  the  ill  confequences  that  may  arife  from  any  difturbances  of  the 
public  peace,  may  not  in  part  lie  at  your  door  ?” 

But  the  grand  jury  not  indiXing  Zenger,  as  was  expeXed,  the 
gentlemen  of  the  council  #  took  four  of  his  news-papers  into  con 
fideration,  and  having  by  their  refolution  declared  them  to  b zfahi, 

Jcatidalous 

*  As  fome  of  our  readers  may  perhaps  be  unacquainted  witn  the  form  of  govern¬ 
ment  in  Ncw-York,  we  muft  inform  them,  that  in  that  province,  as  well  as  molt 
of  the  Britiih  plantations  in  America,  the  form  of  government  is  the  very  fame 
with  that  in  England  j  as  it  confifts  ol  a  governor,  a  council,  and  an  aflembly* 
The  governor  is  named  by  the  king,  and  reprefentsthe  fovereign  within  the  province 
of  which  he  is  appointed  governor :  the  council  conlifts  ot  a  certain  number  of 
members,  all  of  whom  are  named  by  the  king,  and  refembles  the  houfe  ot  lords  in 
England,  being  for  that  reafon  fometimes  called  the  upper-houfe  of  aflembly  ;  and 
the  aflembly  confifts  of  a  number  of  reprefentatives  chofen  by  the  people  in  their 
feveral  parifhes  or  diftricts,  retembling  the  houfe  ot  commons  in  England,  and  for 
that  reafon  are  often  called  the  lower-houfe  of  aflembly.  Thefe  three  branches  ot 

the  leciflature  have,  within  their  province,  the  fame  powers  and  privileges  that  the 
45  B  king. 
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fcandalou's ,  malicious  and  /editions  libels ,  ordered  them  to  be  burnt 
by  the  hands  of  the  common  hangman  ;  but  when  the  order  came 
to  be  read  in  the  court  of  quarter  feffions,  the  aldermen  would  not 
fuffer  the  hangm;  -  to  burn  them,  and  made  the  following  proteft 
againft  it,  which  was  read  : 

“  Whereas  this  court  conceives,  they  are  only  to  be  commanded 
by  the  king  5  manadatory  writs,  authorized  by  law,  to  which  they 
conceive  they  have  the  right  of  Ihewing  caufe  why  they  don’t  obey 
them,  if  they  believe  them  improper  to  be  obeyed,  or  by  orders, 
which  have  fome  known  laws  to  authorize  them  :  and  as  this 
court  conceives  tms  order  to  be  no  mandatory  writ  warranted  by 
Ja  .v,  nor  knows  of  any  law  that  authorizes  the  making  of  the  order 
a  fore  fa  id  j  (o  they  think  themfelves  under  no  obligation  to  obey 
it  :  which  obedience,  they  think,  would  be  in  them,  the  opening 
a  door  lor  arbitrary  commands,  which,  when  once  opened,  they 
know  not  what  dangerous  consequences  may  attend  it.  Where- 
foie,  tms  court  conceives  itfelf  bound  in  duty  (for  the  prefervatioti 
of  the  rights  of  this  corporation,  and,  as  much  as  they  can,  of  the 
liberty  of  the  prefs,  and  the  people  of  the  province,  fince  an 
aflemhly  of  the  province,  and  feveral  grand  juries,  have  refufed  to 
meddle  with  the  papers,  when  applied  to  by  the  council)  to  proteft 
againft  the  order  aforefaid,  and  to  forbid  all  the  members  of  this 


corporation  to  pay  any  obedience  to  it,  until  it  be  fhewn  to  this 
court,  that  the  fame  is  authorized  by  fome  known  law,  which  they 
neither  know  nor  believe  that  it  is.” 

The  fheriff  then  moved,  that  the  court  would  direft  the  hang¬ 
man  to  perform  the  order  of  the  council  ;  to  which  it  was  anf- 
vvered,  I  hat,  as  ne  was  an  officer  cf  the  corporation,  they  would 
give  no  fuch  order.  Whereupon  the  fheriff  ordered  his  own  negro 
to  burn  them,  and  the  officers  of  the  garrifon  attended. 

On  Sunday  November  17,  1734,  Zenger  was  taken  up  and  im- 
pnfoned  by  virtue  of  a  warrant  in  thefe  words : 

“  At  a  council  held  at  Fort-George  in  New- York,  the  2d  day  of 
November,  1734. 

PRESENT. 

His  excellency  William  Colby,  captain  general  and  governor  in 

chief,  &c. 


Mr.  Clarke, 
Mr.  Kennedy, 

Mr.  Lane, 


Mr.  Harrifon, 
The  chief  j u Rice, 
Mr.  Horfmanden, 


Mr.  Livingfton, 
Mr.  Cortland. 


Jong,  lords  and  commons  have  here  at  home,  and  their  a<ffs  have  the  fame  force,  if 
not  difapproved  by  his  majefty  $  confequently  a  refplution  of  either  houfe  of  afTemhly 
meetc  generally  with  the  fame  relpedt  from  the  people  within  the  province,  that  a 
refolution  of  either  houfe  of  parliament  does  in  England,-  but  in  this  cafe  cf 
cngei  4  tho  the  council  had  by  their  refolutiondeclared  the  papers  publilhed  by  him 
to  c  ala,  fcandalous,  malicious  and  fditious  libels,  as  the  jury  upon  his  trial 
were  upon  their  oaths,  and  thereby  bound  to  deliver  their  own  opinion,  and  not 
that  or  the  council,  tbev  thought  themfelves  obliged  to  acquit  the  prifoner,  by 
returning  a  verdift,  not  guilty  5  which  i^  the  verditt  every  jury-man  is  in  confcience 
bound  to  return,  if  he  thinks  that  the  prifoner  is  not  guilty  pf  the  crime  charged  111 
the  lndiffrnent  or  information. 

“  It 
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f{  It  is  ordered,  that  the  IherifF  for  the  city  of  Netv-York,  do 
forthwith  take  and  apprehend  John  Peter  Zcnger,  for  printing  and 
publifhing  feveral  feditious  libels*  difperfed  throughout  his  journals 
or  news-papers,  entitled.  The  New-York  Weekly  Journal,  con¬ 
taining  the  frelhelt  advices,  foreign  and  domeftic  ;  as  having  in 
them  many  things,  tending  to  raife  factions  and  tumults  among 
the  people  of  this  province,  inflaming  their  minds  with  contempt 
of  his  majelly’s  government,  and  greatly  diflurhing  the  peace  thereof ; 
and,  upon  his  taking  the  faid  John  Peter  Zenger,  to  commit  him  to 
the  prifon  or  common  gaol  of  the  faid  city  and  county. 

Fred.  Morris,  D.  Cl.  Con.” 

By  virtue  of  this  warrant  he  was  imprifoned  feveral  days;  and 
illegally,  as  well  as  cruelly  denied  the  ufe  of  pen,  ink  and  paper, 
and  the  liberty  of  fpeech  with  any  perfons.— — Upon  his  com¬ 
mitment,  fome  friends  foon  got  a  habeas  corpus  to  bring  him  before 
the  chief  jullice,  in  order  to  his  difebarge  or  being  bailed  ;  on  the 
return  whereof,  on  Wednefday  the  20th  of  November,  his  council 
delivered  exceptions  to  the  return,  and  the  chief  jullice  ordered 
them  to  be  argued  publickly  at  the  city  hall,  on  the  Saturday 
following. 

On  Saturday  the  23d  of  November,  the  faid  exceptions  came  to 
be  argued,  by  James  Alexander  and  William  Smith,  council  for 
Zenger  ;  and  by  Mr.  Attorney-general  and  Mr.  Warrel,  council 
againll  him,  in  prefence  of  fome  hundreds  of  the  inhabitants  ; 
where  his  council  (faving  the  benefit  of  exception  to  the  illegality 
of  the  warrant)  infifted,  that  he  might  be  admitted  to  reafonable 
bail.  And  to  fhew,  that  it  was  his  right  to  be  fo,  they  offered 
Magna  Charta,  the  petition  of  Right  3  car.  The  habeas  corpus  a£t 
of  31  car.  2.  which  directs  the  fum  in  which  bail  is  to  be  taken,  to 
be,  according  to  the  quality  of  the  prifoner,  and  nature  of  the 
offence. ”  Alfo  id  Hawkins,  Cap.  15.  §.  5.  in  thefe  words,  “  But 
Juflues  muft  take  care ,  that,  under  pretence  cf  demanding  fujpeient 
jecurity ,  they  do  not  make  Jo  exceJJiaje  a  demand,  as  in  ejj'eci  amounts 
to  a  denial  of  bail ;  for  this  is  looked  on  as  a  great  grie  vance,  and  is 
complained  of  asjuch,  by  I.  W.  Cf.  M.  fell.  2d.  by  which  it  is  de¬ 
clared ,  That  exceflive  bail  ought  not  to  be  required.  It  was  alfo 
/hewn,  that  the  feven  bifhops,  who,  in  king  James  the  lid’s  time, 
were  charged  with  the  like  crime  that  Zenger  flood  charged  with, 
were  admitted  to  bail  on  their  own  recognizances,  the  archbifhop 
in  200I.  and  each  of  the  other  fix  in  look  each  only.  Sundry 
ether  authorities  and  arguments  were  produced  and  infifted  on  by 
council,  to  prove  his  right  to  be  admitted  to  moderate  bail,  and 
to  fuch  bail  as  was  in  his  power  to  give  ;  and  fundry  parts  of  hiflory 
they  produced,  to  fhew  how  much  the  requiring  exceffiye  bail  had 
been  refented  by  parliament.  And  in  order  to  enable  the  court 
to  judge  what  furety  was  in  his  power  to  give,  he  made  affidavit, 
that  (debts  paid)  he  was  not  worth  forty  pounds,  the  tools  of  his 
trade  and  wearing  apparel  excepted. 

Some  warm  expreffions  (to  fay  no  vvorfe  of  them)  were  dropped 
on  this  occafion,  fufliciently  known  and  refented  by  the  auditory. 
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But  upon  the  whole,  it  was  ordered,  That  he  might  be  admitted  to 
bail,  himfelf  in  400I.  with  two  fureties  each  in  200I.  and  that  he 
fhould  be  remanded  till  he  gave  it.  And  as  this  was  ten  times 
more  than  was  in  his  power  to  counter  fecure  any  perfon  ill  giving 
bail  for  him,  he  conceived  he  could  not  afk  any  to  become  his  bail 
on  thefe  terms ;  and  therefore  he  returned  to  gaol,  where  he  lay 
until  Tuefday  the  28th  of  January  1735,  being  the  laft  day  of 
that  term  ;  and  the  grand  jury  having  found  nothing  againfl  him, 
he  expelled  to  have  been  difcharged  from  his  imprilonment ;  but 
thefe  hopes  proved  vain ;  for  the  attorney-general  then  charged 
him  by  information,  for  printing  and  publilhing  parts  of  his  jour¬ 
nals,  No.  13.  and  23.  as  being  falfe*  fcandalous,  malicious,  and 
ieditious. 

To  this  information  his  council  appeared,  and  offered  exceptions, 
leaving  a  blank  for  inferting  the  judges  commiffions,  which  the 
court  were  of  opinion  not  to  receive  till  thofe  blanks  were  filled  up. 
fn  the  fucceeding  vacation  the  judges  gave  copies  of  their  com- 
miffions ;  and  on  Tuefday  the  13th  of  April  1733,  the  firfl  day  of 
the  fucceeding  term,  his  council  offered  thefe  exceptions  y  which 
were  as  follow  : 


The  attorney*  general, ")  ~  .  r  .  r 

v  /  On  information  for  a 

John  Peter  Zenger.  j  mifdemeanor. 

**  Exceptions  humbly  offered  by  John  Peter  Zenger,  to  the  ho* 
nourable  James  De  Lancey,  Efq;  to  judge  in  this  caufe. 

**  The  defendant  comes  and  prays  hearing  of  the  commifiion, 
by  virtue  of  which  the  honourable  James  De  Lancey,  Efq;  claims 
the  power  and  authority  to  judge  in  this  caufe,  and  it  is  read  to  him 
in  thefe  v/ords  : 

“  George  the  Second,  by  the  grace  of  God,  king  of  Great- 
Britain,  France  and  Ireland,  king,  defender  of  the  faith,  &c.  To 
our  trufty  and  well- beloved  James  De  Lancey,  Efq;  we  repofing 
ipecial  trull  and  confidence  in  your  integrity,  ability  and  learning, 
have  affigned,  conflituted  and  appointed,  and  we  do  by  thefe 
prefents  affign,  conftitute  and  appoint  you  the  faid  James  De 
Lancey,  Efq;  to  be  chief  juilice  in  and  over  our  province  of  New- 
York,  in  America,  in  the  room  of  Lewis  Morris,  Efq;  giving  and 
by  thefe  prefents  granting  unto  you  full  power  and  lawful  authority, 
to  hear,  try,  and  determine  all  pleas  vvhatfoever,  civil,  criminal 
and  mixed,  according  to  the  laws,  flatutes  and  cuftoms  of  our 
kingdom  of  England,  and  the  laws  and  ufages  of  our  faid  province 
of  New  York,  not  being  repugnant  thereto,  and  executions  of  all 
judgments  of  the  faid  court  to  award,  and  to  make  fuch  rules  and 
orders  in  the  faid  court  as  may  be  found  convenient  and  ufeful, 
and  as  near  as  may  be  agreeable  to  the  rules  and  orders  of  our 
courts  of  King’s -Bench,  Common  Pleas,  and  Exchequer  in  Eng¬ 
land.  To  have,  hold  and  enjoy  the  faid  office  or  place  of  chief 
juftice  in  and  over  our  faid  province,  with  all  and  fingular  the  rights* 
and  privileges,  profits  and  advantages,  fallaries,  fees  and  per- 
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quifites  unto  the  faid  place  belonging,  or  in  any  ways  appertaining* 
in  as  full  and  ample  manner  as  any  perfon  heretofore  chief  jultice 
of  our  faid  province  hath  held  and  enjoyed,  or  of  right  ought  to 
have  held  and  enjoyed  the  fame,  to  you  the  faid  James  De  Lancey, 
Efq;  for  and  during  our  will  and  pleasure.  In  teftimony 
whereof  we  have  caufed  thefe  our  letters  to  be  made  patent,  and  the 
great  feal  of  our  province  of  New-York,  to  be  hereunto  affixed, 
Witnefs  our  trufly  and  well-beloved  William  Colby,  Efq;  ourcaptain- 
general  and  governor  in  chief  of  our  provinces  of  New-York, 
New-Jerfey,  and  the  territories  thereon  depending  in  America, 
vice  admiral  of  the  fame,  and  colonel  in  our  army,  at  Fort-George 
in  New-York,  the  twenty-firft  day  of  Auguft,  in  the  feventh  year 
of  our  reign,  Anno  Domini,  1733.” 

Which  being  read  and  heard,  the  faid  John  Peter  Zenger,  by 
proteftation,  not  confeffing  or  fubmitting  to  the  power  of  any  other 
perfon  to  judge  in  this  caufe,  doth  except  to  the  power  of  the 
honourable  James  De  Lancey,  Efq;  aforefaid,  to  judge  in  this 
caufe,  by  virtue  of  the  commiffion  aforefaid,  for  thefe  realons,  viz. 

“  ill.  For  that  the  authority  of  a  judge  of  the  King’s-Bench, 
in  that  part  of  Great  Britain  called  England,  by  which  the  cog¬ 
nizance  of  this  caufe  is  claimed,  is  by  the  faid  commiffion  granted 
to  the  honourable  James  De  Lancey,  Efq  ;  aforefaid,  only  during 
pleafure  ;  whereas  that  authority  (by  a  ilatute  in  that  cafe  made  and 
provided)  ought  to  be  granted  during  good  behaviour 

“  2d.  For  that,  by  the  faid  commiffion,  the  jurifdi&ion  and  au¬ 
thority  of  ajuftice  of  the  Court  of  Common  Pleas  at  Wellminder, 
in  that  part  of  Great  Britain  called  England,  is  granted  to  the  faid 
James  De  Lancey,  efq;  which  jurifdi&ion  and  authority  cannot  be 
granted  to,  and  exercifed  by,  any  one  of  the  j allices  of  the  King’s- 
Bench. 

“  3d.  For  that  the  form  of  the  faid  commiffion  is  not  founded 
on  or  warranted  by  the  common  law,  or  any  Ilatute  of  England,  or 
of  Great-Britain,  or  any  adl  of  affembly  in  this  colony. 

“  4th.  P’or  that  it  appears  by  the  commiffion  aforefaid,  that  the 
fame  is  granted  under  the  feal  of  this  colony,  by  his  excellency 
William  Colby,  efq;  governor  thereof ;  and  it  appears  not,  that  the 
fame  was  granted,  neither  was  the  fame  granted,  by  and  with  the 
advice  and  confent  of  his  majelly’s  council  of  this  colony  ;  without 
which  advice  and  confent,  his  excellency  could  not  grant  the  fame. 

“  Wherefore,  and  for  many  other  defers  in  the  faid  commiffion, 
this  defendant  humbly  hopes,  that  the  lion.  James  De  Lancey,  efq; 
will  not  take  cognizance  of  this  caufe,  by  virtue  of  the  commiffion 
aforefaid. 


o’  1  \  lames  Alexander, 

.  .  •  Signed,  |  William  Smith.- 

The  exceptions  to  the  commiffion  of  the  lion.  Frederick 
Philipfe,  efq;  the  fecond  jullice,  were  the  fame  with  the  foregoing  ; 
his  commiffion  having  the  fame  defeats. 

Tuefday  the  15th  of  April,  1735,  Mr.  Alexander  offered  the 
above  exceptions  to  the  court,  and  prayed  that  they  might  be  filed. 

Upon 


(8)  ' 

Upon  this  the  chief  juftice  faid  to  Mr.  Alexander  and  Mr.  Smith 
that  they  ought  well  to  confider  the  confequences  of  what  they 
offered  ;  to  which  both  anfwered,  that  they  had  well  coniidered  what 
they  ottered,  and  all  the  confequences.  And  Mr.  Smith  added 
that  he  was  fo  well  fatisfied  of  the  right  of  the  fubjeft  to  tai  e  an 
exception  to  the  commiffion  of  a  judge,  if  he  thought  fuch  com- 
mifTion  illegal,  that  he  durft  venture  his  life  upon  that  point  As 
to  the  validity  of  the  exceptions  then  offered,  he  faid,  he  took  that 
to  be  a  lecond  point ;  but  was  ready  to  argue  them  both,  if  their 
honours  were  pleafed  to  hear  him.  To  which  the  chief  juftice  re- 
plied,  that  he  would  confider  the  exceptions  in  the  morning  •  and 
ordered  the  clerk  to  bring  them  to  him.  6  5 

Wednesday,  the  i6th  of  April,  1735,  The  chief  juftice  delivered 
one  of  the  exceptions  to  the  clerk,  and  juftice  Philipfe  the  other, 
upon  which  Mr.  Smith  arofe  and  afked  thejudges,  whether  their  ho- 
nours  would  hear  him  upon  thefe  two  points.  ‘  ill.  That  the  fubieft 
has  a  right  to  take  luch  exceptions,  if  they  judged  the  commiffion 
illegal.  2dly,  1  hat  the  exceptions  tendered  were  legal  and  valid. 
To  which  the  chief  juftice  faid,  that  they  would  neither  hear  nor 
allow  the  exceptions ;  for  (faid  he)  you  thought  to  have  gained  a 
gieat  deal  of  applaufe  and  popularity  by  oppoftng  this  court,  as 
you  did  the  court  of  Exchequer  ;  but  you  have  brought  it  to  that 
point,  that  either  we  muft  go  from  the  bench,  or  you  from  the  bar: 
therefore  we  exclude  you  and  Mr.  Alexander  from  the  bar  ;  and 
delivered  a  papei  to  the  clerk,  and  ordered  it  to  be  entered,  which 
the  clerk  entered  accordingly,  and  returned  the  paper  to  the  chief 
juitce;  after  which,  the  chief  juftice  ordered  the  clerk  to  read  publicly 
what  he  had  written  ;  an  attelled  copy  whereof  follows  ;  J 

At  a  fupreme  court  of  judicature  held  for  the  province  of  New- 
i  ork,  at  the  city-hall  of  the  city  of  New-York,  on  Wednefday3 
the  i6th  day  of  April,  1735.  1 

present. 

The  hon.  James  De  Lancey,  efq;  chief  juftice. 

The  hon.  Frederick  Philipfe,  efq;  fecond  juftice. 

James  Alexander,  efq;  and  William  Smith,  attornies  of  thi3 
court,  having  prelumed  (notwithftanding  they  were  forewarned  by 
the  court  of  their  difpleafure  if  they  ftiould  do  it)  to  iign,  and  hav¬ 
ing  adually  figned,  and  put  into  court,  exceptions,  in  the  name  of 
John  Peter  Zenger  ;  thereby  denying  the  legality  of  the  judges  their 
commiftions  (tho  in  the  ulual  form)  and  the  being  of  this  fupreme 
court.  It  is  therefore  ordered,  that  for  the  faid  contempt,  the  faid 
James  Alexander,  and  William  Smith,  be  excluded  from  any  farther 
pia&ice  in  this  court  ;  and  that  their  names  be  ftruck  out  of  th® 
roll  of  attornies  of  this  court. 

per  Cur*.  James  Lyne,  Cl.” 

Mr.  Alexander  obferved  to  the  court,  upon  reading  the  above 
order,  that  they  were  miftaken  in  their  wording  of  it,,  becaufe  the 
exceptions  were  only  to  their  commiftions,  and  not  to  the  being  of 
the  court,  as  is  therein  alleged;  and  prayed  that  the  order  might  be 
altered  accordingly.  7  he  chief  juftice  faid,  they  conceived  the 

exceptions 
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exceptions  were  again  ft  the  being  of  the  court.  Both  Mr.  Alexander 
and  Mr.  Smith  denied  that  they  were,  and  prayed  the  chief  juliice 
to  point  to  the  place  that  contained  fuch  exceptions  ;  and  further 
added,  that  the  court  might  well  exift,  tho’  the  commiffions  of  all 
the  judges  were  void  ;  which  the  chief  juliice  confeffed  to  be  true  - 

and  therefore  they  prayed  again,  that  the  order  in  that  point  mieht 
be  altered  ;  but  it  was  denied.  6 

Upon  this  exclufion  of  Zenget’s  council,  he  petitioned  the  court 
to  order  council  for  his  defence,  who  thereon  appointed  John 
Chambers,  efq;  who  pleaded  Not  Guilty  for  him  to  the  information. 
Mr.  Chambers  moved,  that  a  certain  day  in  the  next  term  might  be 
appointed  for  his  trial,  and  for  a  llruck  jury  ;  whereupon  his  trial  was 
ordered  to  be  on  Monday  the  4th  of  Augull,  and  the  court  would 
confider  till  the  fir  ft  day  of  the  next  term,  whether  he  ftiould  have  a 
ftruck  jury  or  not,  and  ordered  that  the  Iheriff  ftiould  in  the  mean 
time,  at  Zenger’s  charge,  return  the  freeholders  book. 

On  the  29th  of  July,  1735,  being  the  firft  day  of  next  term 
the  court  were  of  opinion,  That  Zenger  was  entituled  to  have  a 
llruck  jury. 

Accordingly,  that  evening  at  five  of  the  clock,  fome  of  his  friends 
attended  the  clerk,  for  ftriking  the  jury  ;  when,  to  their  furnrize 
.  *he  clerk,  infiead  of  producing  the  freeholders  book,  to  ftrike 
the  jury  out  of  it,  in  their  prefence,  as  ufual,  produced  a  lift  of 
forty-eight  garbled  perfons,  whom,  he  faid,  he  had  taken  out  of  the 
freeholders  book.  Zenger’s  friends  told  him,  that  a  o-reat  num¬ 
ber  of  there  perfons  were  not  freeholders;  that  others  were  perfons 
holding  commiffions  and  offices  at  the  governor’s  pleafure  ;  that 
others  being  of  the  late  dil'placed  magiftrates  of  this  city,  muft  be 
luppofed  to  have  refentment  againft  the  prifoner,  for  what  he  had 
printed  concerning  them  ;  that  others  were  the  governor’s  baker 
taylor,  fhoemaker,  candle- maker,  joiner,  & c.  that  there  would  not 
remain  a  jury,  if  they  ftruck  out  all  the  exceptionable  men  ;  and 
according  to  the  cuftom,  they  had  only  a  right  to  ftrike  out  1 2.  * 

But,  finding  no  arguments  could  prevail  with  the  clerk  to  ftrike 
the  jury  as  ufual,  Mr.  Chambers  applied  to  the  court,  next  morning 
and  the  court,  upon  his  motion,  ordered.  That  the  48  ffiould  be 
ftruck  out  of  the  freeholders  book  as  ufual,  in  the  prefence  of 
Jhe  parties,  and  that  the  clerk  ffiould  hear  objections  to  perfons 
propofed  to  be  of  the  48,  and  allow  of  fuch  exceptions  as  were 

<1  r  c\  *  r  f  1  •  ^  a  jury  was  that  evening  ftruck. 

£0  the  fatisfa&ion  of  both  parties,  6 
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JOHN  PETER  ZENGER, 

August  4,  1735. 

A 

JL  JLT  a  fupreme  court  of  judicature  held  tor  the  province  of 
New-York, 

PRESENT, 

The  Hon.  James  De  Lancey,  Efq;  chief  juftice. 

The  Hon.  Frederick  Philipfe,  Efq;  fecond  juftice. 

The  court  being  feated,  Zenger  was  brought  in. 

Mr.  Chambers,  council  for  the  defendant.  I  humbly  move 
your  honours  that  we  may  have  juftice  done  by  the  (heriff* 
and  that  he  may  return  the  names  of  the  jurors  in  the  fame 
order  they  were  ftruck. 

Chief  Juftice.  How  is  that  ?  Are  they  not  fo  returned  ? 

Mr.  Ch.  No,  they  are  not :  for  fome  of  the  names  that  were 
laft  fet  down  in  the  pannel,  are  now  placed  firft. 

Ch.  J.  Make  out  that,  and  you  fhall  be  righted. 

Mr.  Ch.  1  have  the  copy  of  the  pannel  in  my  hand,  as  the 
jurors  were  ftruck,  and  if  the  clerk  will  produce  the  original 
figned  by  Mr.  Attorney  and  myfelf,  your  honour  will  fee  our 
complaint  is  juft. 

Ch.  J.  Clerk,  is  it  fo  ?  Look  upon  that  copy :  is  it  a  true 
copy  of  the  pannel  as  it  was  ftruck  ? 

Clerk.  Yes,  I  believe  it  is. 

Ch.  J.  How  came  the  names  of  the  jurors  to  be  mifplaced  in 
the  pannel  ? 

Sheriff*.  I  have  returned  the  jurors  in  the  fame  order  in  which 
the  clerk  gave  them  to  me. 

Ch.  J.  Let  the  names  of  the  jurors  be  ranged  in  the  order 
they  were  ftruck,  agreeable  to  the  copy  here  in  court. 

Which  was  done  accordingly.  And  the  jury,  whofe  names 
were  as  follows,  were  called  and  fworn. 


Hermanus  Rutgers, 
Stanly  Holmes, 
Edward  Man, 

John  Bell, 

Samuel  Weaver, 
Andries  Marfehalk, 


Egbert  van  Borfom, 

Thomas  Hunt,  Foreman* 
Benjamin  Hildreth, 

Abraham  Keteltas* 

John  Goelet, 

Hercules  Wendover, 

Mr* 
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Mi*.  Attorney-general  opened  the  information,  which  was  as 
follows : 

cc  New  York,  fupreme  court. 

Of  the  term  of  January,  in  the  eighth  year  of  the  reign 
of  ourfovereign  lord  king  George  lid,  &c. 

“  New-York,  fs.  TJ  E  it  remembered,  that  Richard  Bradley, 

JD  efq;  attorney-general  of  our  fovereign 
lord  the  king,  for  the  province  of  New- York,  who  for  our 
faid  lord  the  king  in  this  part  profecutes,  in  his  own  proper 
perfon  comes  here  into  the  court  of  our  faid  lord  the  king, 
and  for  our  faid  lord  the  king  gives  the  court  here  to  under¬ 
stand  and  be  informed, — that  John  Peter  Zenger,  late  of  the 
city  of  New-York,  Printer,  (being  a  feditious  perfon,  and  a 
frequent  printer  and  publiftier  of  falfe  news  and  feditious  libels, 
and  wickedly  and  malicioufly  deviling  the  government  of  our 
faid  lord  the  king  of  this  his  majefty’s  province  of  New* 
York,  under  the  adminiftration  of  his  excellency  William 
Cofby,  Efq;  captain-general  and  governor  in  chief  of  the 
faid  province,  to  traduce,  fcandalize  and  vilify;  and  his  ex¬ 
cellency  the  faid  governor,  and  the  minifters  and  officers  of 
our  faid  lord  the  king  of  and  for  the  faid  province  to  bring 
into  fufpicion  and  the  ill  opinion  of  the  fubjedts  of  our  faid  lord 
the  king  refiding  within  the  faid  province)  the  twenty-eighth 
day  of  January,  in  the  feventh  year  of  the  reign  of  our 
iovereign  lord  George  the  Second,  by  the  grace  of  God  of 
Great-Brltain,  France  and  Ireland,  king,  defender  of  the 
faith,  &c.  at  the  city  of  New-York,  did  falfly,  feditioufly 
and  fcandaloufly  print  and  publifb,  and  caufe  to  be  printed 
and  publiftied,  a  certain  falfe,  malicious,  feditious,  fcandalous 
libel,  intituled,  the  New-York  Weekly  Journal,  containing 
the  frefheft  advices  foreign  and  domeftic  *  ;  in  which  libel 
(of  and  concerning  his  excellency  the  faid  governor,  and  the 
minifters  and  officers  of  our  faid  lord  the  king,  of  and  for 
the  faid  province)  among  other  things  therein  contained,  are 
thefe  words  :  4  Your  appearance  in  print  at  laft  gives  a 
pleafure  to  many,  tho’  rnoft  wifh  you  had  come  fairly  into  the 
open  field,  and  not  appeared  behind  retrenchments  made  of 
the  fuppofed  laws  againft  libelling,  and  of  what  other  men 
have  faid  and  done  before  ;  thefe  retrenchments,  gentlemen, 
may  foon  be  fhewn  to  you  and  all  men  to  be  weak,  and  to 
have  neither  law  nor  reafon  for  their  foundation,  fo  cannot 
long  ftand  you  in  ftead  :  therefore,  you  had  much  better  as 
yet  leave  them,  and  come  to  what  the  people  of  this  city  and 


*  The  Paiges  quoted  in  this  information  are  from  only  two  of  Zengcr’s  news¬ 
papers. 
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province  (the  city  and  province  of  New-York  meaning)  think 
are  the  points  in  queftion  (to  wit)  They  (the  people  of  the 
city  and  province  of  New-York:  meaning)  think,  as  matters 
now  ftand,  that  their  liberties  and  properties  are  pre¬ 
carious,  and  that  slavery  is  like  to  be  intailed  on  them  and 
theii  poftciity,  il  lome  paft  things  be  not  amended,  and  this 
they  collect  from  many  paft  proceedings. 9  (IVIeaning  many 
Oi  the  paft  proceedings  of  his  excellency  the  faid  governor, 
and  of  the  minifters  and  officers  of  our  faid  lord  the  king,  of 
and  for  the  faid  province.)  And  the  faid  attorney-general  of 
gui  faid  lord  the  king,  for  our  faid  lord  the  king,  likewife  gives 
the  court  here  to  underftand  and  be  informed.  That  the  faid  John 
Peter  Zenger  afterwards  ( to  wit)  the  eighth  day  of  April,  in  the 
feventh  year  of  the  reign  of  our  faid  lord  the  king,  at  the  city  of 
New-York  aforefaid,  did  falfly,  feditioufly  and  fcandaloufly 
print  and  publifh,  and  caufe  to  be  printed  and  publifhed,  ano¬ 
ther  falfe,  malicious,  feditious,  and  fcandalous  libel,  intituled. 
The  New-  York  Weekly  Journal,  containingthe  frefheft  advices 
foreign  and  domeftic.  "  In  which  libel,  (of  and  concerning 
the  government  of  the  province  of  New-York,  and  of  and 
concerning  his  excellency  the  faid  governor,  and  the  minifters 
and  officers  of  our  faid  lord  the  king,  of  and  for  the  faid 
province)  among  other  things  therein  contained,  are  thefe 
words,  6  One  of  our  neighbours  (one  of  the  inhabitants  of 
New-Jerfey  meaning)  being  in  company,  obferving  the 
ftrangers  (fome  of  the  inhabitants  of  New-York  meaning) 
full  of  complaints,  enueavoured  to  perfuade  them  to  remove 
into  Jerfey  ;  to  which  it  was  replied,  that  would  be  leaping 
out  of  the  frying-pan  into  the  hre  ;  for,  fays  he,  we  both 
are  under  the  fame  governor,  (his  excellency  the  faid  governor 
meaning)  and  your  aflejnbly  have  fhewn  with  a  witnefs  what 
is  to  be  expected  from  them  :  one  that  was  then  moving  to 
Penfil vania,  (meaning  one  that  w7as  then  removing  from 
New-York,  with  intent  to  refide  at  Penfil  vania)  to  which 
place  it  is  reported  leverai  confiderable  men  are  removing  (from 
New-York  meaning)  exprefled,  in  terms  very  moving,  much 
concern  for  the  circumftances  of  New-York,  (the  bad  cir- 
cumftances  of  the  province  and  the  people  of  New-York 
meaning)  feemed  to  chink  them  very  much  owing  to  the  in¬ 
fluence  that  fome  men  (whom  he  called  tools)  had  in  the  ad- 
miniftration,  (meaning  the  adminiftration  of  government  of 
the  faid  province  of  New-York)  faid  he  was  now  going  from 
them,  and  was  not  to  be  hurt  by  any  meafures  they  fhould 
take,  but  could  not  help  having  fome  concern  for  the  welfare 
of  his  countrymen,  and  (houid  be  glad  to  hear  that  the 

aflenibly 
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aflembly  (meaning  the  general  affembly  of  the  province  of 
New-York)  would  exert  themfelves  as  became  them,  by 
fhewing  that  they  have  the  interefl  of  their  country  more  at 
heart,  than  the  gratification  of  any  private  view  of  any  of 
their  members,  or  being  at  all  affected  by  the  fmiles  or  frowns 
of  a  governor,  (his  excellency  the  faid  governor  meaning) 
both  which  ought  equally  to  be  defpifed,  when  the  intereft  of 
their  country  is  at  flake.  You,  fays,  he,  complain  of  the 
lawyers,  but  I  think  the  law  itfelf  is  at  an  end,  We  ( the 
people  of  the  province  of  New-York  meaning)  See  men’s  deeds 
deflroyed ,  judges  arbitrarily  dif placed^  New  courts  ereffed  without 
confent  of  the  legifature  (within  the  province  of  New-York 
meaning)  by  which  it  fecms  to  me ,  trials  by  juries  are  taken  away 
" when  a  governor  pleafes ,  (His  excellency  the  laid  governor 
meaning)  Men  of  known  eftates  denied  their  votes ,  contrary  to  the 
received  practice  ^  the  beft  expoftor  of  any  law  :  Who  is  then  in 
that  province  (meaning  the  province  of  New-York)  that  call 
(can  call  meaning)  any  thing  his  own,  or  enjoy  any  liberty 
(liberty  meaning)  longer  than  thofe  in  the  adminiflration 
(meaning  the  adminiflration  of  government  of  the  faid  province 
of  New-York)  will  condefcend  to  let  them  do  it,  for  which 
reafon  I  have  left  it,  (the  province  of  New-York  meaning) 
as  I  believe  more  will.”  To  the  great  diflurbance  of  the 
peace  of  the  faid  province  of  New-York,  to  the  great  fcandal 
of  our  faid  lord  the  king,  of  his  excellency  the  faid  governor, 
and  of  all  others  concerned  in  the  adminiflration  of  the  go¬ 
vernment  of  the  faid  province,  and  againfl  the  peace  of  our 
fovereign  lord  the  king,  his  crown  and  dignity,  &c.  Where¬ 
upon  the  faid  attorney-general  of  our  faid  lord  the  king,  for 
our  faid  lord  the  king,  prays  the  advifement  of  the  court  here, 
in  the  premifes,  and  the  due  procefs  of  the  law,  againft  him 
the  faid  John  Peter  Zenger,  in  this  part  to  be  done,  to  aniwer 
to  our  faid  lord  the  king  of  and  in  the  premifes,  &c. 

R.  Bradley,  attorney-general.” 

Mr.  Ch.  To  this  information  the  defendant  has  pleaded 
not  guilty,  and  we  are  ready  to  prove  it. 

[Mr.  Chambers  was  not  pleated  to  favour  Zenger  with  his 
notes,  fo  that  for  fear  of  doing  him  injuftice,  his  arguments 
cannot  be  fet  down.  But  here  Mr.  Chambers  fet  forth  very 
clearly  the  nature  of  a  libel,  the  great  allowances  that  ought 
to  be  made  for  what  men  (peak  or  write  :  I  hat  in  all  libels 
there  muft  be  fome  particular  perfons  fo  clearly  pointed  out, 
that  no  doubt  muft  remain  about  who  is  meant :  l  hat  be  was 
in  hopes  Mr.  Attorney  would  fail  in  his  proof,  as  to  this  poin< 
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nisd !  therefore  defired  (hat  he  would  go  on  to  examine  his  wit» 
nefies. 

Then  Mr.  Hamilton,  who,  at  the  requeft  of  Tome  of  Zenk¬ 
er’s  friends,  was  fo  kind  as  to  come  from  Philadelphia  to  ailift 
him  on  his  trial,  fpoke. 

Mr*  Harnil toil ,  AI ay  it  p-eafe  your  honour;  I  am  con- 
ferncu  in  this  caule  on  the  part  of  Mr.  Zenger,  the  defendant, 
i  he  information  againft  my  client  was  fent  me,  a  few  days 
before  1  left  home,  with  fome  instructions  to  let  me  know  how 
iar  I  might  rely  upon  the  truth  of  thofe  parts  of  the  papers  fet 
forth  in  the  information,  and  which  are  faid  to*be  libellous.  And 
th °’  *  am  perfectly  of  opinion  with  the  gentleman  who  has  juft 
now  fpoke,  on  the  fame  fide  with  me,  as  to  the  common 
courfe  of  proceedings,  I  mean  in  putting  Mr.  Attorney  upon 
proving,  that  my  client  printed  and  publifhed  thofe  papers 
mentioned  in  the  information  ;  yet  I  cannot  think  it  proper 
jor  me  (without  doing  violence  to  my  own  principles)  to  deny 
the  publication  of  a  complaint,  which  I  think  is  the  right  of 
every  free-born  fubjedt  to  make,  when  the  matters  fo  pub¬ 
lifhed  can  be  Supported  with  truth  ;  and  therefore  I’ll  fave  Mr. 
-Attorney  the  trouble  of  examining  his  witneffes  to  that  point; 
and^i  do  (for  my  client)  confefs,  that  he  both  printed  and 
publifhed  the  two  news-papers  fet  forth  in  the  information  ; 
and  I  hope  in  fo  doing  he  has  committed  no  crime. 

Mr.  Attorney.  Then  if  your  honour  pleafes,  fince  Mr. 
Hamilton  has  confefied  the  fadf,  I  think  our  witneffes  may  be 
difeharged  ;  we  have  no  further  occafion  for  them. 

iVii.  Hamilton.  If  you  brought  them  here,  only  to  prove 
tne  printing  and  publishing  of  thefe  news-papers,  we  have  ac¬ 
knowledged  that,  and  Shall  abide  bv  it. 

[H  ere  Zenger’s  journeyman  and  two  fons  (with  feveral 
others  Subpoena’d  by  Mr.  Attorney,  to  give  evidence  againft 
him)  were  difeharged,  and  there  was  filence  in  the  court  for 
fome  time.] 

Mr.  Ch.  Juftice.  Well,  Mr.  Attorney,  will  you  proceed  ? 

Mr.  Attorney.  Indeed,  Sir,  as  Mr.  Hamilton'has  confeffed 
the  printing  ai  d  publishing  thefe  libels,  I  think  the  jury  muft 
find  a  verdidt  for  the  king  ;  for  fuppofing  they  were  true,  the 
law  fays  that  they  are  not  the  lefs  libellous  for  that;  nay  in¬ 
deed,  the  law  fays  their  being  true  is  an  aggravation  of  the 
crime. 

Mr.  Hamilton.  Not  fo  neither,  Mr.  Attorney,  there,  are 
two  words  to  that  bargain.  1  hope  it  is  not  our  bare  printing 
and  publishing  a  paper,  that  will  make  it  a  libel  :  you  will 
nave  Something  more  to  do,  before  you  make  my  client  a 

libeller ; 
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libeller ;  for  the  words  themfelves  muft  be  libellous,  that  is, 
&c  falfe,  fcandalous,  and  feditious,”  or  elfe  we  are  not  guilty. 

[As  Mr  Attorney  has  not  been  pleafed  to  favour  us  with  his 
argument,  which  he  read,  or  with  the  notes  of  it,  we  cannot 
take  upon  us  to  fet  down  his  words,  but  only  to  {hew  the 
book-cafes  he  cited,  and  the  general  fcope  of  his  argument, 
which  he  drew  from  thofe  authorities.  He  obferved  upon  the 
excellency,  as  well  as  ufe  of  government,  and  the  great  regard 
and  reverence,  which  had  been  conftantly  paid  to  it,  both 
under  the  law  and  the  gofpel.  That  by  government  we  were 
protected  in  our  lives,  religion,  and  properties  ;  and  that,  for 
thefe  reafons,  great  care  had  always  been  taken  to  prevent 
every  thing  that  might  tend  to  Icandalize  magiftrates,  and 
others  concerned  in  the  adminiftration  of  the  government, 
efpecially  the  fupreme  magiftrate.  And  that  there  were  many 
inftances  of  very  fevere  judgments,  and  of  punifhments  indit¬ 
ed  upon  fuch,  as  had  attempted  to  bring  the  government  into 
contempt;  by  publishing  falfe  and  fcurrilous  libels  againfl  it, 
or  by  fpeaking  evil  and  fcandalous  words  of  men  in  authority ; 
to  the  great  difturbance  of  the  public  peace.  And  to  fupport 
this,  he  cited,  5  Coke  12 1.  (It  fhould  be  125.)  Wood’s 
Inftit.  430.  2  Lilly  168.  1  Hawkins  73.  11.  6.  From  thefe 

books  he  infilled,  that  a  libel  was  a  malicious  defamation  of 
any  perfon,  exprefted  either  in  printing  or  writing,  figns  or 
pidiures,  to  afperfe  the  reputation  of  one  that  is  alive,  or  the 
memory  of  one  that  is  dead ;  if  he  is  a  private  man,  the 
libeller  deferves  a  fevere  punifhment,  but  if  it  is  againfl  a 
magiftrate  or  other  public  perfon,  it  is  a  greater  offence  ;  for 
this  concerns  not  only  the  breach  of  the  peace,  but  the  fcandal 
of  the  government ;  for  what  greater  fcandal  of  the  govern¬ 
ment  can  there  be,  than  to  have  corrupt  or  wicked  magiflrates 
to  be  appointed  by  the  king,  to  govern  his  fubjedls  under  him  ? 
And  a  greater  imputation  to  the  flate  cannot  be,  than  to  fuller 
fuch  corrupt  men  to  fit  in  the  facred  feat  of  juflice,  or  to  have 
any  concern  in  the  adminiftration  of  juflice  :  and  from  the 
fame  books  Air.  Attorney  infilled,  that  whether  the  perfoti 
defamed  is  a  private  man  or  a  magiftrate,  whether  living  or 
dead,  whether  the  libel  is  true  or  falfe,  or  if  the  party  againfl 
whom  it  is  made  is  of  good  or  evil  fame,  it  is  neverthelefs  a 
libel :  for  In  a  fettled  ftate  of  government,  the  party  grieved 
ought  to  complain  for  every  injury  done  him,  in  the  ordinary 
courl'e  of  the  law.  And  as  to  its  publication,  the  law  had 
taken  fo  great  care  of  mens’  reputations,  that  if  one  malicioufly 
repeats,  or  figns  it,  in  the  prefence  of  another,  or  delivers  the 

libel  or  a  copy  of  it  over,  to  jfcandahze  the  party,  he  is  to  be 
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punifhed  as  a  publisher  of  a  libel.  He  laid  it  was  likewife 
eAVo  ent’  ...  llbeI,inS  was  an  offence  againft  the  law  of  God. 

s  xx,».  r  “  Then  faid  Paul,  I  will:  not,  brethren,  that 
he  was  the  high-prieft  ;  for  it  is  written,  thou  flialt  not  fpeak 
evil  of  the  ruler  of  the  people.”  2  Pet.  ii.  10.  “  Defpife 
government,  prefumptuous  are  they,  felf-willed,  they  are  not 
afraid  to  fpea.c  evil  of  dignities.  See.”  He  then  infilled,  that 
it  was  clear,  both  by  the  law  of  God  and  man,  That  it  was  a 
very  great  o.rence  to  fpeak  evil  of,  or  to  revile,  thofe  in  autho¬ 
rity  over  us  ;  and  that  Mr.  Zenger  had  offended  in  a  mod 
notorious  and  grofs  manner,  in  fcandalizing  his  excellency  our 
governor,  who  is  the  king’s  immediate  reprefentative,  and  the 
Jupreme  magiftrate  of  this  province  :  for  can  there  be  any 
tn.ng  more  fcandalous  faid  of  a  governor  than  what  is  publilh- 
e  in  thofe  papers  ?  Nay,  not  only  the  governor,  but  both 
the  council  and  alfembly  are  fcandalized  ;  for  there  it  is  plainly 
ai  ’  ^  ^at  As  matters  now  ffand,  their  liberties  and  pro¬ 
perties  are  precarious,  and  that  flavery  is  like  to  be  entailed 
on  them  and  their  pofferity.'*  And  then  again  Mr.  Zenger 
lays,  cc  Tne  aflembly  ought  to  defpife  the  fmiles  or  frowns  of 
a  governor :  That  he  thinks  the  law  is  at  an  end  :  That  we 
lee  Mens  deeds  deflroyed,  judges  arbitrarily  difplaced,  new 
courts  erected  without  confent  of  the  legiflature  :  And  that  it 
feems  trials  by  juries  are  taken  away  when  a  governor  pleafes  : 
That  none  can  call  any  thing  their  own,  longer  than  thofe  in 

tne  adminiflration  will  condefcend  to  let  them  do  it.” - And 

Mr.  Attorney  added,  that  he  did  not  know  what  could  be  faid 
in  derence  of  a  man,  who  had  fo  notorioufly  fcandalized  the 
governor  and  principal  magiffrates  and  officers  of  the  govern¬ 
ment,  by  charging  them  with  depriving  the  people  of  their 
rights  and  liberties,  and  taking  away  trial  by  juries,  and  in 
iliort,  putting  an  end  to  the  law  itfelf. — If  this  was  not  a 
libel,  he  laid,  he  did  not  know  what  was  one.  Such  perfons 
as  will  take  thofe  liberties  with  governors  and  magiffrates,  he 
thought  ought  to  luffer,  for  .{firring  up  (edition  and  difeontent 
among  the  people.  And  concluded  by  faying.  That  the  govern¬ 
ment  had  been  very  much  traduced  and  expofed  by  Mr.  Zeng¬ 
er,  before  he  was  taken  notice  of :  That  at  laft  it  was  the  opi¬ 
nion  of  the  governor  and  council,  that  he  ought  not  to  be 
luffered  to  go  on  to  diffurb  the  peace  of  the  government,  by 
publifhing  fuch  libels  againff  the  governor  and  the  chief  per¬ 
fons  in  the  government ;  and  therefore  they  had  dire£fed  this 
profecution,  to  put  a  ftop  to  this  fcandalous  and  wicked  prac¬ 
tice,  of  libelling  and  defaming  his  majefty’s  government  and 
difturbing  his  majeffy’s  peace. J 
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Mr.  Chambers  then  fummed  up  to  the  jury,  obferving,  with 
great  ftrength  of  reafon,  on  Mr.  Attorney’s  defedl  of  proof, 
that  the  papers  in  the  information  were  falfe,  malicious,  or 
feditious,  which  was  incumbent  on  him  to  prove  to  the  jury, 
and  without  which  they  could  not  on  their  oaths  fay.  That 
they  were  fo,  as  charged. 

Mr.  Hamilton.  May  it  pleafe  your  honour;  I  agree  with 
Mr.  Attorney,  that  government  is  a  facred  thing  ;  but  I  differ 
very  widely  from  him  when  he  would  infinuate,  that  the  juft 
complaints  of  a  number  of  men,  who  fuffer  under  a  bad  admi- 
niftration,  is  libelling  that  adminiftration.  Had  I  believed 
that  to  be  law,  I  fheuJd  not  have  given  the  court  the  trouble 
of  hearing  any  thing  1  could  fay  in  this  caufe.  I  own,  when  I 
read  the  information,  1  had  not  the  art  to  find  out  (without 
the  help  of  Mr.  Attorney’s  inuendos)  that  the  governor  was 
the  perfon  meant  in  every  period  of  that  news-paper ;  and  I 
was  inclined  to  believe,  that  they  were  wrote  by  fo me,  who* 
from  an  extraordinary  zeal  for  liberty,  had  mifconftrued  the 
conduct  of  fome  perfons  in  authority  into  crimes;  and  that 
Mr.  Attorney,  from  his  too  great  zeal  for  power,  had  exhi¬ 
bited  this  information,  to  corredf  the  indifcretion  of  my  client; 
and  at  the  fame  time,  to  ftiew  his  fuperiors  the  great  concern 
he  had,  left  they  fhould  be  treated  with  any  undue  freedom. 
But  from  what  Mr.  Attorney  has  juft  now  faid,  to  wit,  That 
this  profecution  was  diredled  by  the  governor  and  council  ; 
and  from  the  extraordinary  appearance  of  people  of  all  condi¬ 
tions,  which  I  obferve  in  court  upon  this  occafion,  I  have 
reafon  to  think,  that  thofe  in  the  adminiftration  have  by  this 
profecution  fomething  more  in  view,  and  that  the  people  be¬ 
lieve  they  have  a  good  deal  more  at  ftake,  than  1  apprehend  : 
and  therefore,  as  it  is  become  my  duty,  to  be  both  plain  and 
particular  in  this  caufe,  I  beg  leave  to  befpeak  the  patience  of 
the  court. 

1  was  in  hopes,  as  that  terrible  court,  where  thofe  dreadful 
judgments  were  given,  and  that  law  eftablifhed,  which  Mr. 
Attorney  has  produced  for  authorities  to  fupport  this  caufe,  was 
long  ago  laid  afide,  as  the  moft  dangerous  court  to  the  liberties 
of  the  people  of  England,  that  ever  was  known  in  that  king¬ 
dom  ;  that  Mr.  Attorney,  knowing  this,  would  not  have 
attempted  to  fet  up  a  ftar-chamber  here,  nor  to  make  their 
judgments  a  precedent  to  us:  for  it  is  well  known,  that  what 
would  have  been  judged  treafon  in  thofe  days  for  a  man  to 
fpeak,  I  think  has  fince  not  only  been  pra&ifed  as  lawful,  but 
the  contrary  doctrine  has  been  held  to  be  law. 

In 


(.  i<5  ; 

In  Brewfler’s  cafe,  for  printing.  That  the  fubjeas  might 
defend  their  rights  and  liberties  by  arms,  in  cafe  the  king 
ihouid  go  about  to  deflroy  them,  he  was  told  by  the  chief- 
jultice,  that  it  was  a  great  mercy  he  was  not  proceeded  againft 
for  his  life  ;  for  that  to  fay,  the  king  could  be  refilled  by  arms 
in  any  cafe  whatfoever,  was  exprefs  treafon.  And  yet  we  fee, 
iince  that  time.  Dr.  Sacheverel  was  fentenced  in  the  higheft 
court  of  Great-Br.tam,  for  faying,  That  fuch  a  refiftance  was 
not  lawful.  Befides,  as  times  have  made  very  great  changes  in 
the  laws  of  England,  lo,  in  my  opinion,  there  are  manygood 
reafons  that  places  fhould  do  fo  too. 

h  it  not  furprifing  to  fee  a  fubjefl,  upon  his  receiving  a 
commiffion  from  the  king  to  be  a  governor  of  a  colony  in  Ame¬ 
rica,  immediately  imagining  himi'eif  to  be  veiled  with  all  the 
prerogatives  belonging  to  the  facred  perfonof  his  prince  ?  and, 
which  is  yet  more  aftomlhing,  to  fee  that  a  people  can  be  fo 
wild  as  to  ailow  of  and  acknowledge  tbofe  prerogatives  and  ex¬ 
emptions,  even  to  their  own  deitrudHon  ?  Is  it  fo  hard  a  mat- 
tei  to  diltinguifh  between  the  majefty  of  our  fovereign,  and  the 
power  of  a  governor  of  the  plantations?  Is  not  this  makine 
very  free  with  our  prince,  to  apply  that  regard,  obedience  and 
allegiance  to  a  fubjeft  which  is  due  only  to  our  fovereffn  ? 

n  yet  in  all  the  cafes  which  Mr.  Attorney  has  cited,  to  Ihew 
the  duty  and  obedience  we  owe  to  the  fupreme  magiftrate,  it 
is  the  king  which  is  there  meant  and  underltood,  though  Mr. 
Attorney  is  pleafed  to  urge  them  as  authorities  to  prove  the  hei- 
houinefs  of  Mr.  Zenger’s  offence  againft  the  governor  of  New- 
/  ork.  I  he  feveral  plantations  are  compared  to  fo  many  large 
corporations,  and  perhaps  not  improperly ;  and  can  any  one 
give  an  inftance,  that  the  mayor,  or  head  of  a  corporation,  ever 
put  in  a  claim  to  the  facred  rights  of  majefty  ?  Let  us  not  (while 
we  are  pretending  to  pay  a  great  regard  to  our  prince  and  his 
peace)  make  bold  to  transfer  that  allegiance  to  a  fubjedf,  which 
we  owe  to  our  king  only.  What  ftrange  doctrine  is  it,  to 
prcfs  every  thing  for  law  here  which  is  fo  in  England  !  1  be¬ 

lieve  we  fhould  not  think  it  a  favour,  at  prefent  at  le aft,  to 
eftablifh  this  pratfice,  In  England  fo  great  a  regard  and  reve- 
rence  is  had  to  the  judges*,  that,  if  any  man  ftrikes  another  in 
VY  eftminfter-Hall,  while  the  judges  are  fitting,  he  ftiall  iofe 
his  right-hand,  and  forfeit  his  land  and  goods,  for  fo  doing. 
And  tho  the  judges  here  claim  all  the  powers  and  authorities 
within  this  government,  that  a  court  of  King’s -bench  has  in 
^ngland  ;  yet  I  believe  Mr.  Attorney  will  fcarcely  fay,  that 
luch  a  puniiliment  could  be  legally  inHidted  on  a  man  for  com- 

*  C.  3  Inti.  140.- 
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knitting  fuch  an  offence,  in  the  prefence  of  the  judges  fitting  in 
any  court  within  the  province  of  New-York.  The  reafon  is 
obvious ;  a  quarrel  or  riot  in  New-York  cannot  pofiibly  be  at¬ 
tended  with  thofe  dangerous  confequences  that  it  might  in 
Weftminfter-hall ;  nor  (I  hope)  will  it  be  alledged,  that  any 
mifbshaviour  to  a  governor  in  the  plantations  will,  or  ever 
ought  to  be,  judged  of  or  punilhed,  as  a  like  undutifulnefs 
would  be  to  our  lovereign.  From  all  which,  I  hope  Mr.  At¬ 
torney  will  not  think  it  proper  to  apply  his  law-cafes  (to  fup- 
port  the  caufe  of  his  governor)  which  have  only  been  judged 
where  the  king’s  fafety  or  honour  was  concerned.  It  will  not 
be  denied,  but  that  a  freeholder  in  the  province  of  New-York 
has  as  good  a  right  to  the  foie  and  feparate  ufe  of  his  lands,  as 
a  freeholder  in  England,  who  has  a  right  to  bring  an  adlion  of 
trefpafs  againft  his  neighbour,  for  fuffering  his  horfe  or  cow  to 
come  and  feed  upon  his  lands  or  eat  his  corn,  whether  inclofed 
or  not  inclofed  ;  and  yet  I  believe  it  would  be  looked  upon  as 
a  ftrange  attempt,  for  one  man  here  to  bring  an  adtion  againft 
another,  whole  cattle  and  horfes  feed  upon  his  grounds  not  in— 
clofed,  or  indeed  for  eating  and  treading  down  his  corn,  if  that 
were  not  inclofed.  Numberlefs  are  the  inftances  of  this  kind 
that  might  be  given,  to  fhew,  that  what  is  good  law  at  one 
time  and  in  one  place,  is  not  fo  at  another  time  and  in  another 
place  ;  fo  that  I  think,  the  law  feems  to  expedf,  that  in  thefe 
parts  of  the  world  men  (hould  take  care,  by  a  good  fence,  to 
preferve  their  property  from  the  injury  of  unruly  beafts  :  and 
perhaps  there  may  be  as  good  reafon  why  men  fhould  take  the 
fame  care,  to  make  an  honed;  and  upright  conduct  a  fence  and 
fecurity  againft  the  injury  of  unruly  tongues. 

Mr.  Attorney.  I  don’t  know  what  the  gentleman  means, 
by  comparing  cafes  of  freeholders  in  England  with  the  freehold¬ 
ers  here.  What  has  this  cafe  to  do  with  a&ions  of  trefpafs,  or 
men’s  fencing  their  grounds  ?  The  cafe  before  the  court  is, 
whether  Air.  Zenger  is  guilty  of  libelling  his  excellency  the 
governor  of  New-York,  and  indeed  the  whole  adminiftration 
of  the  government  ?  Mr.  Hamilton  has  confeffed  the  printing 
and  publifhing;  and  I  think  nothing  is  plainer,  than  that  the 
words  in  the  information  are  fcandalous,  and  tend  to  ('edition, 
and  to  difquiet  the  minds  of  the  people  of  this  province  :  and  if 
fuch  papers  are  not  libels,  I  think  it  may  be  faid,  there  can  be 
no  fuch  thing  as  a  libel. 

Mr.  Hamilton.  May  it  pleafe  your  honour,  I  cannot  agree 
with  Mr.  Attorney  :  for  though  I  freely  acknowledge,  that 
there  are  fuch  things  as  libels,  yeti  muft  infift  at  the  fame  time, 
that  what  my  client  is  charged  with  is  not  a  libel :  and  I  ob~ 
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fcrveJ  juft  now,  that  Mr.  Attorney,  in  defining  a  libel,  made 
life  of  the  words,  fcandalous,  feditious,  and  tend  to  difquiet 
the  people  ;  but  (whether  with  defign  or  not  I  will  not  fay)  he 
omitted  the  word  falfe. 

Mr.  Attorney.  I  think  I  did  not  omit  the  word  falfe  :  but 
it.  has  been  niid  already,  that  it  may  be  a  libel 5  notwithstanding 
it  may  be  true. 

Mr.  Hamilton.  In  this  I  muff  {fill  differ  with  Mr.  Attorney; 
for  I  depend  upon  it,  we  are  to  be  tried  upon  this  information 
now  betor^  the  couit  and  jury,  and  to  which  we  have  pleaded 
not  guilty  ;  and  by  it  we  are  charged  with  printing  and  pub¬ 
lishing  a  certain  falfe,  malicious,  feditious  and  fcandalous  libel. 
'I  his  word  Falfe  mud  have  fome  meaning,  or  elfe  how  came  it 
there  ?  1  hope  Mr.  Attorney  will  not  fay,  he  put  it  there  by 

chance,  and  I  am  of  opinion  his  information  would  not  be  good 
without  it.  But  to  (hew  that  it  is  the  principal  thing  which, 
in  my  opinion,  makes  a  libel,  I  put  the  cafe,  the  information 
had  been  for  printing  and  publifbing  a  certain  true  libel,  would 
that  be  the  lame  thing  ?  or  could  Mr.  Attorney  fupport  fuch 
an  information  by  any  precedent  in  the  Englifn  law  ?  No ; 
the  falfliood  makes  the  fcandal,  and  both  make  the  libel.  And 
to  (hew  the  court  that  I  am  in  good  earned,  and  to  fave  the 
court’s  time,  and  Mr.  Attorney’s  trouble,  I  will  agree,  that  if 
he  can  prove  the  facts  charged  upon  us,  to  be  falfe,  I’ll  own* 
them  to  be  fcandalous,  feditious,  and  a  libel.  So  the  work 
feems  now7  to  be  pretty  much  fhortened,  and  Mr.  Attorney  has 
now  only  to  prove  the  words  falfe,  in  order  to  make  us  guilty. 

Mr.  Attorney.  We  have  nothing  to  prove;  you  have  con- 
feded  the  printing  and  publifhing ;  but  if  it  was  neceffary  (as 
I  infid  it  is  not)  how  can  we  prove  a  negative  ?  But  I  hope 
fome  regard  will  be  had  to  the  authorities  that  have  been  pro¬ 
duced  ;  and  that  fuppofing  all  the  words  to  be  true,  yet  that 
will  not  help  them.  Chief-judice  Holt,  in  his  charge  to  the 
jury,  in  the  cafe  of  Tutchin,  made  no  didindtion,  whether 
Tutchin’s  papers  wrere  true  or  falfe;  and  as  chief-judice  Holt 
has  made  no  didindlion  in  that  cafe,  fonone  ought  to  be  made 
here  ;  nor  can  it  be  (hewn  in  all  that  cafe,  there  was  any  quef- 
tion  made  about  their  being  falfe  or  true. 

Mr.  Hamilton.  I  did  expetd  to  hear  that  a  negative  cannot 
be  proved  ;  but  every  body  knows  there  are  many  exceptions 
to  that  general  rule  :  for  if  a  man  is  charged  with  killing  ano¬ 
ther,  or  dealing  his  neighbour’s  horfe  ;  if  he  is  innocent  in  the 
one  cafe,  he  may  prove  the  man,  faid  to  be  killed,  to  be  really 
alive  ;  and  the  horfe,  faid  to  be  dolen,  never  tp  have  been  out 
of  his  mader’s  dable,  and  this  I  think  is  proving  a  negative. 

But 
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But  we  will  fave  Mr.  Attorney  the  trouble  of  proving  a  nega¬ 
tive,  and  take  the  onus probandi  upon  ourfelves,  and  prove  thofe 
very  papers  that  are  called  libels  to  be  true. 

Mr.  Ch.  Juftice.  You  cannot  be  admitted,  Mr.  Hamilton, 
to  give  the  truth  of  a  libel  in  evidence;  a  libel  is  not  to  be 
uftified ;  for  it  is  neverthelefs  a  libel  that  it  is  true. 

Mr.  Hamilton.  I  am  forry  the  court  has  fo  foon  refolved  on 
that  piece  of  law ;  I  expe&ed  firft  to  have  been  heard  to  that 
point.  I  have  not,  in  all  my  reading,  met  with  an  authority 
that  fays,  we  cannot  be  admitted  to  give  the  truth  in  evidence^ 

upon  an  information  for  a  libel. 

Mr.  Ch.  Juftice.  The  law  is  clear,  That  you  cannot  juftify 

a  libel. 

Mr.  Hamilton.  I  own  that,  may  it  pleafeyour  honour,  to 
be  fo  ;  but,  with  fubmiffion,  I  underftand  the  word  (Juftify) 
there,  to  be  a  juftification  by  plea,  as  it  is  in  the  cafe  upon  an 
indidlment  for  murder,  or  an  allaultand  battery  ;  there  the  pii- 
foner  cannot  juftify,  but  plead  not  guilty  :  yet  it  vvili  not  be 
denied  but  he  may  be,. and  always  is,  admitted  to  give  the  truth 
of  the  fa or  any  other  matter,  irk  evidence,  which  goes  to  his 
acquittal ;  as  in  murder  he  may  prove  it  was  in  defence  of  his 
life,  his  houfe,  &c.  and  in  a  (Fault  and  battery, .  he  may  give  in 
evidence  that  the  other  party  ftruck  nrft,  and  in  both  cafes  he 
will  be  acquitted.  And  in  this  fenf<?  I  underftand  the  word 
Juftify,  when  applied  to  the  cafe  before  the  court. 

Mr.  Ch.  Juftice.  I  pray  fhew  that  you  can  give  the  truth 

of  a  libel  in  evidence. 

Mr.  Hamilton.  I  am  ready,  both  from  what  I  underftand 
to  be  the  authorities  in  the  cafe,  and  from  the  reafon  cf  the 
thino-,  to  fhew  that  we  may  lawfully  do  fo.  but  heic  I  beg 
leave  to obferve.  That  informations  for  libels  is  a  child,  if  not 
born,  yet  nurfed  and  brought  up  to  full  maturity,  in  the  court 

of  Star-chamber.  _  ,  .r 

Mr.  Ch.  Juftice.  Mr.  Hamilton  you’ll  find  yourfelf  mil- 

taken  5  for  in  Coke’s  Inftitutes  you’ll  find  informations  for  li¬ 
bels,  long  before  the  court  of  Star-chamber. 

Mr.  Hamilton.  I  thank  your  honour;  that  is  an  authonty 
I  did  propofe  to  fpeak  to  by-and-by  :  but  as  you  have  men¬ 
tioned  it,  I’ll  read  that  authority  now.  I  think  it  is  in  3  Cc. 
Inft.  under  title  Libel;  it  is  the  cafe  of  John  de  North¬ 
ampton,  for  a  letter  wrote  to  Robert  de  Ferrers,  one  of  the 
king’s  privy-council  {,  concerning  Sir  William  Scot,  chief- 
iuftice,  and  his  fellows;  but  it  does  not  appear  to  have  been 
upon  information  :  and  I  have  good  grounds  to  fay  it  was  upon 

J  Coke,  3  Inft.  174. 
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mdi&ment,  as  was  the  cate  of  Adam  de  Ravenfworth,  juft 
mentioned  before  by  lord  Coke  under  the  fame  title;  and  X 
think  there  cannot  be  a  greater,  at  leaft  a  plainer,  authority  for 
us,  than  the  judgment  in  the  cafe  of  fohn  de  Northampton, 
which  my  lord  has  fct  down  at  large.  Ft  quia  pr&diffius  Johan- 
?7^s  cognooit  dictum  lit  cram  per  Je  Jcriptatn  Ihoberto  de  F errers ,  qui 
ejl  de  l  opid  ho  regts ,  qua  hi  era  contract  in  fenullam  veritatem ,  &c. 
^ov7  oir,  by  this  judgment  it  appears  the  libellous  words  were 
utterly  falfe,  and  tnere  the  falfnood  was  the  crime,  and  is  the 
ground  or  that  judgment :  and  is  not  that  what  we  contend  for? 
Do  not  we  infift,  that  the  falfhood  makes  the  fcandal,  and  both 
make  the  libel  ?  And  how  fhall  it  be  known,  whether  the 
V/oros  are  libellous ;  that  is,  true  or  falfe,  but  by  admitting  us 
to  prove  them  true,  fince  Mr.  Attorney  will  not  undertake  to 
prove  them  ralfe  ?  Beiides,  is  it  not  againft  common  ienfe, 
tnat  a  man  fhould  be  puniihed  in  the  fame  degree  for  a  true  IN 
bei  (if  any  fuch  thing  could  be)  as  for  a  falfe  one  ?  I  know 
it  *s  faiti,  i  hat  truth  makes  a  libel  the  more  provoking,  and 
therefore  the  offence  is  the  greater,  and  confequently  the  judg¬ 
ment  fhould  be  the  heavier.”  Well,  fuppofe  it  were  fo,  and 
let  us  agree  for  once,  That  £€  truth  is  a  greater  fin  than  falfe- 
hood;”  yet,  as  the  offences  are  not  equal,  and  as  the  punifh- 
ment  is  arbitrary,  that  is,  according  as  the  judges  in  their  dis¬ 
cretion  111  all  diredl  to  be  inflidled  ;  is  it  not  abfolutely  neceflary 
that  they  fhould  know,  whether  the  libel  is  true  or  falfe,  that 
they  may  by  that  means  be  able  to  proportion  the  punifhment  ? 
ior,  would  it  not  be  a  fad  cafe,  if  the  judges,  for  want  of  a  due 
information,  fhould  chance  to  give  as  ievere  a  judgment  againft 
a  man  for  writing  or  pubiifhinga  lie,  as  for  writing  or  publifh- 
ing  a  truth  ?  And  yet  this  (with  fubmiffion)  as  monffrous  and 
ridiculous  as  it  may  feem  to  be,  is  the  natural  confequence  of 
Mr.  Attorney’s  dodlrine,  That  <c  truth  makes  a  worfe  libel 
t..an  falfhood,”  and  muff  follow  from  his  not  proving  our  pa¬ 
pers  to  be  falfe,  or  not  buffering  us  to  prove  them  to  be  true. 
But  this  is  only  rcafoning  upon  the  cafe  ;  and  I  will  now  pro¬ 
ceed  no  fhew,  what,  in  my  opinion,  will  be  fufRcient  to  induce 
tl  e  court,  to  allow  us  to  prove  the  truth  of  the  words,  which  in 
the  information  are  called  libellous.  And  firft,  I  think  there 
cannot  be  a  greater  authority  for  us,  than  the  judgment  I  juft 
now  mentioned,  in  the  cafe  of  John  de  Northampton;  and 
that  was  in  early  times,  and  before  the  Star-chamber  came  to  its 
fulnefs  of  pows  /  and  wickednefs.  In  that  judgment,  as  I  ob- 
ferved,  the  falfhood  of  the  letter  which  was  wrote,  is  affigned 
as  the  very  ground  of  the  fentence :  and  agreeable  to  this  it  was 
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larged  by  Sir  Robert  Sawyer*,  in  the  Trial  of  the  Seven  Bi« 
fhops,  That  the  faliity,  the  malice,  and  fedition  of  the  writ¬ 
ing,  were  all  fads  to  be  proved.  But  here  it  may  be  faid. 
Sir  Robert  was  one  of  the  bifhop’s  council,  and  his  argument 
is  not  to  be  allowed  for  lav/  :  but  I  offer  it  only  to  (hew,  that 
we  are  not  the  firft  who  have  infiffed,  that  to  make  a  writing  a 
Jibel  it  muff  be  falfe.  And  if  the  argument  of  a  council  muib 
have  no  weight,  I  hope  there  will  be  more  regard  (hewn  to  the 
opinion  of  a  judge  ;  and  therefore  I  mention  the  words  of  juflice 
Powel  in  the  fame  trial,  where  he  fays  (of  the  petition  of  the 
bifhops,  which  was  called  a  libel,  and  upon  which  they  were 
profecuted  by  information)  That,  “  To  make  it  a  libel,  it 
muff  be  falfe  and  malicious,  and  tend  to  fedition  and  de¬ 
clared,  cc  As  he  faw  no  faifhood  or  malice  in  it,  he  was  of  opi¬ 
nion,  that  it  was  no  libel. ”  Now  I  fhould  think  this  opinion 
alone,  in  the  cafe  of  the  king,  and  in  a  cafe  which  the  king  had 
fo  much  at  heart,  and  which  to  this  day  has  never  been  con¬ 
tradicted,  might  be  a  fufficient  authority,  to  entitle  us  to  the 
liberty  of  proving  the  truth  of  the  papers,  which  in  the  infor¬ 
mation  are  called  falfe,  malicious,  feditious  and  fcandalous.  If 
it  be  objected,  That  the  opinions  of  the  other  three  judges 
were  againff  him  ;  I  anfwer,  That  the  cenfures  the  judgments 
of  thefe  men  have  undergone,  and  the  approbation  jultice  Pow¬ 
ers  opinion,  his  judgment  and  conduct  upon  that  trial  has  met 
with,  and  the  honour  he  gained  to  himfelf,  for  daring  to  fpeak 
truth  at  fuch  a  time,  upon  fuch  an  occafion,  and  in  the  reign 
of  fuch  a  king,  are  more  than  fufficient,  in  my  humble  opi¬ 
nion,  to  warrant  our  infilling  on  his  judgment,  as  a  full  autho¬ 
rity  to  our  purpofe  ;  and  it  will  lie  upon  Mr.  Attorney  to  (hew, 
that  this  opinion  has,  fince  that  time,  been  denied  to  be  Jaw  ; 
or  that  judice  Powel,  who  delivered  it,  has  ever  been  con¬ 
demned  or  blamed  for  it  in  any  law-book  extant  at  this  day; 
and  this  I  will  venture  to  fay  Mr.  Attorney  cannot  do.  But  to 
make  this  point  yet  more  clear,  if  any  thing  can  be  clearer,  I 
will  on  our  part  proceed  and  {hew,  that  in  the  cafe  of  Sir  Sa¬ 
muel  Barnadifton,  his  council,  notwithftanding  he  (food  before 
one  of  the  greateft  mongers  that  ever  prelided  in  an  Englifh 
-court  (judge  Jefferies)  infilled  on  the  want  of  proof  to  the 
malice  and  feditious  intent  of  the  author  of  what  was  called  a 
libel.  And  in  the  cafe  of  Tutchin,  which  feems  to  be  Mr. 
Attorney’s  chief  authority,  that  cafe  is  againff  him  ;  for  he  was 
upon  his  trial  put  upon  (hewing  the  truth  of  his  papers,  but 
did  not,  at  lead  the  piifoner  was  afked,  by  the  king’s  council. 
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f  whether  he  would  fay  they  were  true?  And  as  he  never 
pretended,  that  they  were  true,  the  chief-juftice  was  not  to  fay 
fo.  But  the  point  will  frill  be  clearer  on  our  fide  from  Fuller’s 
cafe,  for  frilly  and  wickedly  caufing  to  be  printed  a  falfe  and 
fcandalous  libel,  in  which  (amongft  other  things)  were  con¬ 
tained  thefe  words  :  «  Mr.  Jones  has  alfo  made  oath,  That 
he  paid  5000 1.  more  by  the  late  king’s  order,  to  feveral  perfons 
in  places  of  trufr,  that  they  might  complete  my  ruin,  and  in¬ 
validate  me  for  ever.  .  Nor  is  this  all  ;  for  the  faid  Mr.  Jones 
will  prove,  by  undeniable  witnefs  and  demonftration,  that  he 
has  diftributed  more  than  180,000  1.  in  eight  years  laft  paft,  by 
the  French  king’s  order,  to  perfons  in  public  trufr  in  this  kina- 
dom.'’  Here  you  fee  is  a  fcandalous  and  infamous  charge 
again fr  the  late  king;  here  is  a  charge,  no  lefs  than  high-trea- 
againfr:  the  men  in  public  trufr,  for  receiving  money  of  the 
h  rench  king,  then  in  adlual  war  with  the  crown  of  Great- 
Britain  ;  and  yet  the  court  were  far  from  bearing  him  down 
with  Star-chamber  do&rine ;  to  wit.  That  it  was  no  matter, 
whether  what  he  faid  was  true  or  falfe  :  no  ;  on  the  contrary, 

,  lord-chief-juftice  Holt  afks  Fuller,  Can  you  make  it  appear 
they  are  true?  Have  you  any  witnefres?  You  might  have 
had  fubpoenas  for  your  witnefres  againfr  this  day.  If  you  take 
upon  you. to  write  fuch  things  as  you  are  charged  with,  it  lies 
upon  you  to  prove  them  true,  at  your  peril.  If  you  have  any 
witnefres,  I  will  hear  them.  How  came  you  to  write  thofe 
books  which  are  not  true  ?  If  you  have  any  witnefres,  pro¬ 
duce  them.  If  you  can  offer  any  matter  to  prove  what  you 
have  wrote,  let  us  hear  it.”  Thus  faid,  and  thus  did,  that 
great  man  lord  chief-juftice  Holt,  upon  a  trial  of  the  like  kind 
with  ours  ;  and  the  rule  laid  clown  by  him  in  this  cafe  is. 
That  he  who  will  take  upon  him  to  write  things,  it  lies  up¬ 
on  him  to  prove  them  at  his  peril.”  Now,  Sir,  we  have  ac¬ 
knowledged  the  printing  and  publifhing  of  thofe  papers,  fet 
forth  in  the  information,  and  (with  the  leave  of  the  court) 
agreeable  to  the  rule  laid  down  by  chief-juftice  Holt,  we  are 
ready  to  prove  them  to  be  true,  at  our  peril. 

Mr.  Ch.  Juftice.  Let  us  fee  the  book. 

[Here  the  court  bad  the  cafe  under  confideration  a  confider- 
able  time,  and  every  one  was  frlent,] 

Mr.  Ch.  Juftice.  Mr.  Attorney,  you  have  heard  what  Mr. 
Hamilton  has  faid,  and  the  cafes  he  has  cited,  for  having  his 
witneiles  examined,  to  prove  the  truth  of  the  feveral  fadls  con- 
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tained  in  the  papers  fet  forth  in  the  information.  What  do  you 
fay  to  it  ? 

"Mr.  Attorney.  The  law,  in  my  opinion,  is  very  clear  ; 
they  cannot  he  admitted  to  juftify  a  libel ;  for,  by  the  authori¬ 
ties  I  have  already  read  to  the  court,  it  is  not  the  lefs  a  libel 
becaufe  it  is  true.  I  think  I  need  not  trouble  the  court  with 
reading  the  cafes  over  again  :  the  thing  feems  to  be  very  plain, 
and  I  fubmit  it  to  the  court. 

Mr.Ch.  Juftice.  Mr.  Hamilton,  the  court  is  of  opinion, 
you  ought  not  to  be  permitted  to  prove  the  fads  in  the  papers  : 
thefe  are  the  words  of  the  book,  “-It  is  far  from  being  a  juftifi- 
cation  of  a  libel,  that  the  contents  thereof  is  true,  or  that  the 
perfon  upon  whom  it  is  made  had  a  bad  reputation,  fince  the 
greater  appearance  there  is  of  truth  in  any  malicious  invedive, 
fo  much  the  more  provoking  it  is.” 

Mr.  Hamilton.  Thefe  are  Star-chamber  cafes,  and  I  was  in 
hopes,  that  practice  had  been  dead  with  the  court. 

Mr.  Ch.  Juftice.  Mr.  Hamilton,  the  court  have  delivered 
their  opinion,  and  we  exped  you  will  ufe  us  with  good  man¬ 
ners  ;  you  are  not  to  be  permitted  to  argue  againft  the  opinion 
of  the  court. 

Mr.  Hamilton.  With  fubmiftion,  I  have  feen  the  pradice 
in  very  great  courts,  and  never  heard  it  deemed  unmannerly  to 

Mr.  Ch.  Juftice.  After  the  court  have  declared  their  opi¬ 
nion,  it  is  not  good  manners  to  infift  upon  a  point,  in  which 
you  are  over-ruled. 

Mr.  Hamilton.  I  will  fay  no  more  at  this  time  ;  the  court 
I  fee  is  2gainft  us  in  this  point }  and  that  I  hope  I  may  be  al¬ 
lowed  to  fay. 

Mr.  Ch.  juflice.  Ufe  the  court  with  good  manners,  and  you 
{hall  be  allowed  all  the  liberty  you  can  reafonably  defire. 

Mr.  Hamilton.  1  thank  your  honour.  Then,  gentlemen  of 
the  jury,  it  is  to  you  we  muft  now  appeal ;  for  witneffes  to  the 
truth  of  the  fads  we  have  offered,  and  are  denied  the  liberty  to 
prove  ;  and  let  it  not  feem  ftrange,  that  i  apply  myfelf  to  *you 
in  this  manner  ;  I  am  warranted  fo  to  do  both  by  law  and  rea- 
fon.  The  law  fuppofes  you  to  be  fummoned,  out  of  the  neigh¬ 
bourhood  where  the  fad  is  alledged  to  be  committed  ;  and  the 
reafon  of  your  being  taken  out  of  the  neighbourhood  is,  becaule 
you  are  fuppofed  to  have  the  beft  knowledge  of  the  fad  that  is 
to  be  tried,  And  were  you  to  find  a  vcrdid  againft  my  client, 
you  muft  take  upon  you  to  fay,  the  papers  referred  to  in  the 
information,  and  which  we  acknowledge  we  printed  and  pub- 

liflied,  arefalfe,  fcandalous,  and  feditigus;  but  of  this  I  ca¬ 
ll; /- 
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have  no  apprehenfion.  You  are  citizens  of  New- York  ;  you 
are  really  what  the  law  fuppofes  you  to  be,  honeft  and  lawful 
men  ;  and,  according  to  my  brief,  the  fads  which  we  offer  to 
prove  were  not  committed  in  a  corner ;  they  are  notorioufly 
known  to  be  true ;  and  therefore  in  your  juftice  lies  our  fafety. 
And  as  we  are  denied  the  liberty  of  giving  evidence,  to  prove 
the  truth  of  what  we  have  publilhed,  I  will  beg  leave  to  lay  it 
down  as  a  ftanding  rule  in  fuch  cafes,  That  the  fuppreffing  of 
evidence  ought  always  to  be  taken  for  the  ftrongeft  evidence  : 
and  i  hope  it  will  have  that  weight  with  you.  But  fince  w't 
are  not  admitted  to  examine  our  witneffes,  I  will  endeavour  to 
fhorten  the  difpute  with  Mr.  Attorney,  and  to  that  end,  I  de¬ 
file  he  would  favour  us  with  fome  ftandard  definition  of  a  libel, 

by  which  it  may  be  certainly  known,  whether  a  writing  be  a 
libel,  yea  or  not. 

Mi.  Attorney.  1  he  books,  I  think,  have  given  a  very  full 
definition  of  a  libel ;  they  fay  f  it  is,  In  a  fi:ri£f:  fenfe,  taken  for 
a  malicious  deramation,  expreiTed  either  in  writing  or  printing, 
and  tending  either  to  blacken  the  memory  of  one  who  is  dead, 
or  the  reputation  of  one  who  is  alive,  and  to  expofe  him  to 
public  hatred,  contempt,  or  ridicule.  §.  2.  But  it  is  faid, 
1  hat  in  a  larger  fenle  the  notion  of  a  libel  may  be  applied  to 
any  defamation  whatfoever,  exprefled  either  by  figns  or  pic¬ 
tures  ;  as  by  fixing  up  a  gallows  againft  a  man’s  door,  or  by 
painting  him  in  a  fhameful  and  ignominious  manner.  §,  3. 
And  fince  the  chief  caufe  for  which  the  law  fo  feverely  punifhes 
all  offences  of  this  nature,  is  the  dired  tendency  of  them  to  a 
breach  of  public  peace,  by  provoking  the  parties  injured,  their 
friends  and  families,  to  ads  of  revenge,  which  it  would  be  im~ 
pofiible  to  refirain  by  the  fevered  laws,  were  there  no  redrefs 
from  public  juftice  for  injuries  of  this  kind,  which  of  all  others 
are  moft  fenfibly  felt ;  and  fince  the  plain  meaning  of  fuch  fcan- 
dal,  as  is  exprefled  by  figns  or  pidures,  is  as  obvious  to  com¬ 
mon  fenfe,  and  aseafily  underftood  by  every  common  capacity, 
and  altogether  as  provoking  as  that  which  is  exprefled  by  writing 
or  printing,  why  fhould  it  not  be  equally  criminal?  §,  4.  And 
from  the  lame  ground  itfeemeth  alfo  clearly  to  follow.  That  fuch 
fcandal  as  is  exprefled  in  a  fcofting  and  ironical  manner,  makes 
a  writing  as  properly  a  libel,  as  that  which  is  exprefled  in  di- 
re£l  terms  ;  as  where  a  writing,  in  a  taunting  manner  reckon¬ 
ing  upfeveral  ads  of  public  charity  done  by  one,  fays.  You  will 
not  play  the  Jew,  nor  the  hypocrite,  and  fo  goes  on  in  a  ftrain 
of  ridicule  to  inflnuate,  that  what  he  did  was  owing  to  his 


f  1  Hawk,  chan.  73.  i,  &  fcq. 


vain- 


(  2?  ) 

Vain-glory ;  or  where  a  writing,  pretending  to  recommend  fd 
one  the  charadfers  of  feveral  great  men  for  his  imitation,  infiead 
of  taking  notice  of  what  they  are  generally  efteemed  famous 
for,  pitched  on  fuch  qualities  only  which  their  enemies  charge 
them  with  the  want  of,  as  by  propofing  fuch  a  one  to  be  imi¬ 
tated  for  his  courage,  who  is  known  to  be  a  great  ftatefman, 
but  no  foldier ;  and  another  to  be  imitated  for  his  learning, 
who  is  known  to  be  a  great  general.,  hut  no  fcholar,  &c.  which 
kind  of  writing  is  as  well  underflood  to  mean  only  to  upbraid 
the  parties  with  the  want  of  thefe  qualities,  as  it  it  had  diredlly 
and  exprefiv  done  fo. 

Mr.  Hamilton.  Ay,  Mr.  Attorney  ;  but  what  certain 
flandard-rule  have  the  books  laid  down,  by  which  we  can  cer¬ 
tainly  know,  whether  the  words  or  the  figns  are  malicious? 
Whether  they  are  defamatory  ?  Whether  they  tend  to  the 
breach  of  the  peace  ;  and  are  a  fufficient  ground  to  provoke  a 
man,  his  family,  or  friends,  to  a£ts  of  revenge,  efpecially  thofe 
of  the  ironical  fort  of  words  ?  And  what  rule  have  you  to  know 
when  I  write  ironically  ?  i  think  it  would  be  hard,  when  I  fay, 
fuch  a  man  is  a  very  worthy,  honefl  gentleman,  and  of  fine  un- 
derftanding,  that  therefore  I  meant  he  was  a  knave  ora  fool.  ^ 

Mr.  Attorney.  I  think  the  books  are  very  full ;  it  is  faid,  in 
I  Hawk.  p.  193,  jufl  now  read,  <c  1  hat  fuch  fcandal  as  is  ex- 
prefifed  in  a  fcoffing  and  ironical  manner,  makes  a  writing  as 
properly  a  libel,  as  that  which  is  expreflbd  in  diredt  terms  ;  as 
where  a  writing,  in  a  taunting  manner  fays,  reckoning  up  fe¬ 
veral  adts  of  charity  done  by  one,  fays,  You  will  not  play  the 
Jew  or  the  hypocrite  :  and  fo  goes  on  to  iniinuate,  that  what 
he  did  was  owing  to  his  vain-glory,  &c,  Which  kind  of  writ¬ 
ing  is  as  well  underftood  to  mean  only  to  upbraid  the  parties 
with  the  want  of  thefe  qualities,  as  if  it  had  dircdlly  and  ex¬ 
prefly  done  fo.”  I  think  nothing  can  be  plainer  or  mote  full 

than  thefe  words.  # 

Mr.  Hamilton.  I  agree  the  words  are  very  plain,  and  1  (hall 
not  fcruple  to  allow  (when  we  are  agreed  that  the  woras  are 
falfe  and  fcandalous,  and  were  fpoken  in  an  ironical  and  fcoffing 
manner,  &c.)  that  they  are  really  libellous  ;  but  here  ftill  oc¬ 
curs  the  uncertainty,  which  makes  the  difficulty  to  know,  what 
words  are  fcandalous,  and  what  not  ;  for  you  fay,  they  may 
be  fcandalous,  true  or  falfe  :  befides,  how  (ball  we  know 
whether  the  words  were  fpoke  in  a  fcoffing  and  ironical  man¬ 
ner,  or  ferioufly  ?  Or  how  can  you  know,  whether  the  man 
did  not  think  as  he  wrote  ?  For,  by  your  rule,  if  he  did,  it  is 
no  irony,  and  consequently  no  libel.  But,  under  favour,  Mr. 

Attorney,  I  think  the  fame  book,  and  the  fame  fedlion,  will 
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fhew  us  the  only  rule  by  which  ail  thefe  things  are  to  be 
known.  The  words  are  thefe ;  “Which  kind  of  writing  is 
as  well  underftood  to  mean  only  to  upbraid  the  parties  with  the 
want  of  thefe  qualities,  as  if  they  had  diredtly  and  exprefly 
done  fo.”  Here  it  is  plain,  the  words  are  fcandalous,  fcoffing, 
and  ironical,  only  as  they  are  underftood:  I  know  no  rule  laid 

down  in  the  books  but  this  ;  I  mean,  as  the  words  are  un- 

dcrjtood. 

Mr.  Ch,  Juftice.  Mr.  Hamilton,  do  you  think  it  fo  hard 
to  know  when  words  are  ironical,  or  fpoke  in  a  fcoffing 
manner.  ® 

Mr.  Hamilton.  .  I  own  it  may  be  known  ;  but  I  infift,  the 
only  rule  to  know  is,  as  I  do  or  can  underftand  them ;  I  have 
no  other  rule  to  go  by,  but  as  I  understand  them. 

Mr.  Ch.  Juftice.  I  hat  is  certain.  All  words  are  libellous 
or  not,  as  they  are  underftood.  Thofe  who  are  to  judge  of 
the  words,  muft  judge  whether  they  are  fcandalous  or  ironical, 
tend  *.o  the  bleach  of  the  peace,  or  are  feditious  c  there  can  be 
no  doubt  of  it. 

Mr.  Hamilton.  I  thank  your  honour;  I  am  glad  to  find 
the  court  of  this  opinion.  Then  it  follows  that  thofe  twelve 
men  muft  underftand  the  words  in  the  information  to  be  fcan¬ 
dalous,  that  is  to  fay,  falfe  ;  for  1  think  it  is  not  pretended 
they  are  of  the  ironical  fort;  and  when  they  underftand  the 
woiQs  to  be  fo,  they  will  fay  we  are  guilty  of  publifhing  a 
falfe  libel,  and  not  otherwife. 

^r*  ^h.  Juftice.  No,  Mr.  Hamilton  ;  the  jury  may  find 
that  Zenger  printed  and  publifhed  thofe  papers,  and  leave  it 
to  the  court  to  judge  whether  they  are  libellous ;  you  know 
this  is  very  common;  it  is  in  the  nature  of  a  fpecial  verdift, 
where  the  jury  leave  the  matter  of  law  to  the  court. 

Mr.  Hamilton.  I  know,  may  it  pleafe  your  honour,  the 
jury  may  do  fo  ;  but  I  do  likewife  know,  they  may  do  other- 
wife.  I  know  they  have  a  right  beyond  all  difpute,  to  deter¬ 
mine  bo».h  the  law  and  the  facf,  and  where  they  do  not  doubt 
of  the  law,  they  ought  to  do  fo.  This  of  leaving  it  to  the 
judgment  of  the  court,  whether  the  words  are  libellous  or  not, 
in  eftedt  renders  juries  ufelefs  (to  fay  no  worfe)  in  many  cafes; 
but  this  I  fhall  have  occafion  to  fpeak  to  by-and-by;  and  I 
will,  with  the  court’s  leave,  proceed  to  examine  the  inconve¬ 
niences  that  muft  inevitably  arife  from  the  doeftrines  Mr. 
Attorney  has  laid  down  ;  and  I  obferve,  in  fupport  of  this  pro* 
fecution,  ^he  has  frequently  repeated  the  words  taken  from  the 

;)  ?  f  ^  ^  fh  S  ,  in  5  Co.  This  is  indeed  the  leading  cafe, 

and  to  which  almoft  all  the  other  cafes  upon  the  fubje<3;  of  libels 
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do  refer;  and  I  muft  infift  upon  faying,  7  hat  according  as 
this  cafe  feems  to  be  underftood  by  the  court  and  Mr.  Attor  • 
ney,  it  is  not  law  at  this  day  :  for  though  i  own  it  to  be  bafe 
and  unworthy  to  fcandalize  any  man,  nay  1  think  it  is  even 
villainous  to  fcandalize  a  perfon  of  public  chara£ler,  and  I 
will  go  fo  far  into  Mr.  Attorney’s  doctrine,  as  to  agree,  that 
if  the  faults,  miftakes,  nay  even  the  vices  of  fuch  a  perfon  he 
private  and  perfonal,  and  do  not  afFe£c  the  peace  of  the  public, 
or  the  liberty  or  property  of  our  neighbour,  it  is  unmanly  and 
unmannerly  to  expofe  them  either  by  word  or  writing.  But  when 
a  ruler  of  a  people  brings  his  perlonal  failings,  but  much  more 
his  vices,  into  his  adminiftration,  and  the  people  hnd  themfelves 
affedled  by  them,  either  in  their  liberties  or  properties,  that  will 
alter  the  cafe  mightily,  and  all  the  high  things  that  are  laid  in 
favour  of  rulers,  and  of  dignities,  and  upon  the  iide  of  power, 
will  not  be  able  to  flop  people’s  mouths  when  thev  feel  them¬ 
felves  opprefied,  I  mean  in  a  free  government.  It  is  true  in 
times  pad  it  was  a  crime  to  fpeak  truth,  and  in  that  terrible 
court  of  liar-chamber,  many  worthy  and  brave  men  fuficred 
for  fo  doing  ;  and  yet  even  in  that  court,  and  in  thofe  bad 
times,  a  great  and  good  man  durfl  fay,  what  I  hope  will  not 
be  taken  amifs  of  me  to  lay  in  this  place,  to  wit,  T  he  piac- 
tice  of  informations  for  libels,  is  a  fword  in  the  hands  of  a 
wicked  king,  and  an  arrand  coward,  to  cut  down  and  deflioy 
the  innocent ;  the  one  cannot,  becaufe  of  his  high  llation, 
and  the  other  dares  not,  becaufe  of  his  want  of  courage,  re¬ 
venge  himfelf  in  another  manner.” 

Mr.  Attorney.  Pray,  Mr.  Hamilton,  have  a  care  what 
you  fay,  do  not  go  too  far  neither;  i  do  not  like  thofe 
liberties. 

Mr.  Hamilton.  Sure,  Mr.  Attorney,  you  won’t  make  any 
applications ;  all  men  agree,  that  we  are  governed  by  tne  beit 
of  kings,  and  1  cannot  lee  the  meaning  of  Mr.  Attorney 
caution  :  my  well-known  principles,  and  the  lenle  I  have  of 
the  bleffings  we  enjoy  under  his  prefent  majefty,  makes  it  im- 
poflible  for  me  to  err,  and  I  hope,  even  to  be  lufpedled,  in 
that  point  of  duty  to  my  king.  May  it  pleaie  your  honour,  I 
was  faying,  That  notwithflanding  all  the  duty  and  reverence 
claimed  by  Mr.  Attorney  to  men  in  authority,  they  are  not 
exempt  from  obferving  the  rules  of  common  juliicc,  either  in 
their  private  or  public  capacities  ;  the  laws  of  our  mother- 
country  know  no  exemption.  It  is  true,  men  in  power  are 
harder  to  be  come  at  for  wrongs  they  do,  either  to  a  private 
perfon  or  to  the  public  ;  efpecially  a  governor  in  the  planta¬ 
tions,  where  they  infill  upon  an  exemption  horn  anlweriiig 
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complaints  of  any  kind  in  their  own  government.  We  are 
indeed  told,  and  it  is  true  they  aie  obliged  to  anfwer  a  fuit  in 
the  king’s  courts  at  Weftmirsfter,  for  a  wrong  done  to  any 
perfon  here;  but  do  we  not  know  how  impracticable  this  is  to 
moft  men  among  us,  to  leave  their  families  (who  depend  upon 
their  labour  and  care  for  their  livelihood)  and  carry  evidences 
to  Britain,  and  at  a  great,  nay  a  far  greater  expence  than  almofl 
any  of  us  are  able  to  bear,  only  to  prcfecute-a  governor  for  an 
injury  done  here.  But  when  the  oppreflion  is  general,  there  is 
no  remedy  even  that  way:  however,  our  conftitution  has 
(blefTed  be  God)  given  us  an  opportunity,  if  not  to  have  fuch 
wrongs  red  relied,  yet  by  our  prudence  and  refolution  we  may 
in  a  great  meafure  prevent  the  commi  tting  of  fuch  wrongs,  by 
making  a  governor  fenfible  that  it  is  his  intereft  to  be  juft 
to  thofe  under  h\s  care;  for  fuch  is  the  fenfe  that  men  in 
general  (  I  mean  freemen  )  have  of  common  juffice,  that 
when  they  come  to  know,  that  a  chief  magiftrate  abufes 
the  power  with  which  he  is  trufted,  for  the  good  of  the 
people,  and  is  attempting  to  turn  that  very  power  againft 
the  innocent,  whether  of  high  or  low  degree;  I  fay,  "man* 
kind  in  general  feldom  fail  to  interpofe,  and,  as  far  as  they 
can,  prevent  the  deftru&ion  of  their  fellcw-fub;e£b.  And  has 
it  not  often  been  feen  (and  I  hope  it  will  always  be  feen) 
that  when  the  repreientatives  of  a  free  people  are/  by  juft  re¬ 
presentations  or  remonftrances,  made  fenfible  of  the  fufterings 
of  their  fellow  fubjefts,  by  the  abufe  of  power  in  the  hands  of  a 
governor,  they  have  declared  (and  loudly  too)  that  they  were 
not  obliged  by  any  law  to  fupport  a  governor  who  goes  about 
to  deftroy  a  province  or  colony,  or  their  privileges,  which  by 
his  majefty  he  was  appointed,  and  by  the  law  he  is  bound,  to 
protect  and  encourage.  But  I  pray  it  may  be  confidered  of 
what  ufe  is  this,  mighty  privilege,  if  every  man  that  fufrers 
muft  be  blent  ?  And  if  a  man  rnuft  be  taken  up  as  a  libeller 
for  telling  his  fufterings  to  his  neighbour  r  I  know  it  may  be 
anfwered,  Have  you  not  a  legiflature  ?  Have  you  not  a  houfe 
of  representatives  to  whom  you  may  complain  ?  And  to  this 
I  anfwer,  we  have.  But  what  then  ?  Is  an  aiFembly  to  be. 
troubled  with  every  injury  done  by  a  governor  ?  Or  are  they  to 
hear  of  nothing  but  what  thofe  in  the  adminiftration  wifi  pleafe 
to  tell  them  ?  Or  what  fort  of  a  trial  muft  a  man  have?  And 
how  is  it  to  be  remedied;  efpccially  if  the  cafe  were,  as  I  have 
known  it  to  happen  in  America  in  my  time,  That  a  governor 
who  has  places  (ft  will  not  fay  penfions,  for  I  believe  they  fel¬ 
dom  give  that  to  another  which  they  can  take  to  themfelves) 
to  bellow,  and  can  or  will  keep  the  fame  affembly  (after  he 

has 
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has  modelled  them  fo  as  to  get  a  majority  of  the  houfe  in  his 
intereft)  for  near  twice  feven  years  together  ?  I  pray,  what 
redrefs  is  to  be  expected  for  an  honed:  man,  who  makes  his 
complaint  again!!  a  governor,  to  an  ailcmbly  who  may  properly 
enough  be  faid,  to  be  made  by  the  fame  governor  again!!  whom 
the  complaint  is  made  ?  The  thing  anfwers  itfelf.  No,  it  is 
natural,  it  is  a  privilege;  I  will  go  farther,  it  is  a  right  which 
all  freemen  claim,  and  are  inti  tied  to  complain  when  they  are 
hurt;  they  have  a  right  publicly  to  remonftjate  again!!  the 
abufes  o!  power  in  the  ftrongeft  terms,  to  put  their  neighbours 
upon  their  guard  again!!  the  craft  or  open  violence  of  men  in 
authority,  and  to  aflert  with  courage  the  fenfe  they  have  of  the 
bleftings  of  liberty,  the  value  they  put  upon  it,  and  their  refo- 
lution  at  all  hazards  to  preferve  it,  as  one  of  the  greateft 
bleilings  Heaven  can  bellow.  And  when  a  houfe  of  aftembly 
compofed  of  hone!!  freemen  fees  the  general  bent  of  the 
people's  inclinations,  That  is  it  which  mu!!  and  will  (I  am  fure 
it  ought  to)  weigh  with  a  legislature,  in  fpite  of  all  the  craft, 
carefiing  and  cajoling,  made  ule  of  by  a  governor,  to  divert 
them  from  hearkening  to  the  voice  of  their  country.  As  we 
all  very  well  underftand  the  true  reafon,  why  gentlemen  take 
fo  much  pains  and  make  fuch  great  intere!!  to  be  appointed  go¬ 
vernors,  fo  is  the  defign  of  their  appointment  not  lefs  manifest. 
We  know  his  majefty’s  gracious  intentions  to  his  fubjedls  ;  he 
defires  no  more  than  that  his  people  in  the  plantations  fliould 
be  kept  up  to  their  duty  and  allegiance  to  the  crown  of  Great- 
Britain,  that  peace  may  be  prefe-rved  among!!  them,  and  ;uf- 
tice  impartially  adminiftered ;  that  we  may  be  governed  fo  as 
to  render  us  ufeful  to  our  mother-country,  by  encouraging  us 
to  make  and  raife  fuch  commodities  as  may  be  ufeful  to  Great- 
Britain.  But  will  any  one  fay,  that  all  or  any  of  thefe  good 
ends  are  to  be  effedled  by  a  governor's  fetting  his  people  toge¬ 
ther  by  the  ears,  and  by  the  afliflance  of  one  part  of  the  people 
to  plague  and  plunder  the  other?  The  commifiion  which 
governors  bear,  while  they  execute  the  powers  given  them, 
according  to  the  intent  of  the  royal  granter,  exprefied  in  their 
commifficns,  requires  and  deferves  very  great  reverence  and 
fubmidion  :  but  when  a  governor  departs  from  the  duty  en¬ 
joined  him  by  his  fovereign,  and  adds  as  if  he  was  leis  account¬ 
able  than  the  royal  hand  that  gave  him  all  that  power  and 
honour  which  he  is  pofTeffed  of ;  this  fets  people  upon  ex¬ 
amining  and  enquiring  into  the  power,  authority,  and  duty, 
of  fuch  a  magiflrate,  and  to  compare  thofe  with  his  conduct; 
and  juft  as  far  as  they  find  he  exceeds  the  bounds  of  bis  autho¬ 
rity,  or  falls  fliort  of  doing  impartial  juftice  to  the  people  under 
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his  adminiflration,  fo  far  they  very  often,  in  return,  come 
fhort  in  their  duty  to  fuch  a  governor.  Power  alone  will  not 
make  a  man  beloved  ;  and  I  have  heard  it  obferved,  That  the 
man  who  was  neither  good  nor  wife  before  his  being  made  a 
governor,  never  mended  upon  his  preferment ;  but  has  been 
generally  obferved  to  be  worfe :  for  men  who  are  not  endued 
with  wifdom  and  virtue,  can  only  be  kept  in  bounds  by  the 
law ;  and  by  how  much  the  further  they  think  themfelves  out 
of  the  reach  of  the  law,  by  fo  much  the  more  wicked  and  cruel 
men  are.  I  wifh  there  were  no  inftances  of  the  kind  at  this 
day.  And  wherever  this  happens  to  be  the  cafe  of  a  governor, 
unhappy  are  the  people  under  his  adminiflration,  and  in  the 
end  he  will  find  himfelf  fo  too  ;  for  the  people  will  neither  love 
him  nor  fupport  him.  I  make  no  doubt  but  there  are  thofe  here, 
who  are  zealoufly  concerned  for  the  fuccefs  of  this  profecution  ; 
and  yet  I  hope  they  are  not  many,  and  even  fome  of  thofe,  I 
am  perfuaded,  (when  they  confider  what  lengths  fuch  profecu- 
tions  may  be  carried,  and  how  deeply  the  liberties  of  the  people 
may  be  afredled  by  fuch  means)  will  not  all  abide  by  their  pre¬ 
sent  fentiments ,  i  fay,  not  all :  for  a  man  who  from  an  inti¬ 
macy  and  acquaintance  with  a  governor,  has  conceived  a  per- 
fonal  regard  for  him  ;  the  man  who  has  felt  none  of  the  flrokes 
of  his  power,  the  man  who  believes  that  a  governor  has  a  re¬ 
gard  for  him  and  confides  in  him,  it  is  natural  for  fuch  men 
to  wifh  well  to  the  affairs  of  fuch  a  governor ;  and  as  they 
may  be  men  of  honour  and  generofity,  may,  and  no  doubt 
will,  wifh  him  fuccefs,  fo  far  as  the  rights  and  privileges  of 
their  fellow  citizens  are  not  affe&ed.  But  as  men  of  honour, 
I  can  apprehend  nothing  from  them  ;  they  will  never  exceed 
that  point.  There'are  others  that  are  under  flronger  obliga¬ 
tions,  and  thofe  are  fuch  as  are  in  fome  fort  engaged  in  fup¬ 
port  of  a  governor’s  caufe,  by  their  own  or  their  relations’  de¬ 
pendence  on  his  favour,  for  fome  pofl  or  preferment ;  fuch 
men  have  what  is  commonly  called  duty  and  gratitude,  to  in¬ 
fluence  their  inclinations,  and  oblige  them  to  go  his  lengths. 
I  know  mens’  intererefls  are  very  near  to  them,  and  they 
will  do  much  rather  than  forego  the  favour  of  a  governor,  and 
a  livelihood  at  the  fame  time  ;  but  I  can  with  veryjufl:  grounds 
hope,  even  from  thefe  men,  whom  I  will  fuppofe  to  be  men 
of  honour  and  confcience  too,  that  when  they  fee  the  liberty 
of  their  country  in  danger,  either  by  their  concurrence,  or 
even  by  their  filence,  they  will,  like  Englishmen,  and  like 
themfelves,  freely  make  a  Sacrifice  of  any  preferment  or  favour 
rather  than  be  accefiary  to  deilroying  the  liberties  of  their 
country,  and  entailing  flavery  upon  their  pofterity.  There 

are 
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are  indeed  another  fet  of  men,  of  whom  I  have  no  hopes,  I 
mean  fuch,  who  lay  afide  all  other  confiderations,  and  are 
ready  to  join  with  power  in  any  fhape,  and  with  any  man  or 
fort  of  men,  by  whofe  means  or  intereft  they  may  be  affifted 
to  gratify  their  malice  and  envy  againfl:  thofe  whom  they  have 
been  pleafed  to  hate  ;  and  that  for  no  other  reafon,  but  be- 
caufe  they  are  men  of  abilities  and  integrity,  or  at  leaft  are 
poflfefled  of  fome  valuable  qualities  far  fuperior  to  their  own. 
But  as  envy  is  the  fin  of  the  devil,  and  therefore  very  hard,  if 
at  all,  to  be  repented  of,  I  will  believe  there  are  but  few  of 
this  deteftable  and  worthlefs  fort  of  men,  nor  will  their  opi¬ 
nions  or  inclinations  have  any  influence  upon  this  trial.  But 
to  proceed  ;  I  beg  leave  to  infift,  that  the  right  of  complaining 
or  remonftrating  is  natural  ;  and  the  reftraint  upon  this  natural 
right  is  the  law  only,  and  that  thofe  retrains  can  only  extend 
to  what  is  falfe  :  for  as  it  is  truth  alone  which  can  excufe  or 
juftify  any  man  for  complaining  of  a  bad  adminiftration,  I  as 
frankly  agree,  that  nothing  ought  to  excufe  a  man  who  raifes 
a  falfe  charge  or  accufation  even  againfl:  a  private  perfon,  and 
that  no  manner  of  allowance  ought  to  be  made  him  who  does 
fo  againfl:  a  public  magiftrate.  Truth  ought  to  govern  the 
whole  affair  of  libels,  and  yet  the  party  accufed  runs  rifque 
enough  even  then  ;  for  if  he  fails  of  proving  every  tittle  of 
what  he  has  wrote,  and  to  the  fatisfa£tion  of  the  court  and 
jury  too,  he  may  find  to  his  coft,  that,  when  the  profecution 
is  fet  on  foot  by  men  in  power,  it  feldom  wants  friends  to 
favour  it.  And  from  thence  (it  is  faid)  has  arifen  the  great 
diverfity  of  opinions  among  judges,  about  what  words  were 
or  were  not  fcandalous  or  libellous.  I  believe  it  will  be 
granted,  that  there  is  not  greater  uncertainty  in  any  part  of 
the  law,  than  about  words  of  fcandal ;  it  would  be  mifpending 
of  the  court’s  time  to  mention  the  cafes;  they  may  be  faid  to 
be  numberlefs  ;  and  therefore  the  utmofl:  care  ought  to  be 
taken  in  following  precedents  ;  and  the  times  when  the  judg¬ 
ments  were  given,  which  are  quoted  for  authorities  in  the  cafe 
of  libels  are  much  to  be  regarded.  I  think  it  will  be  agreed. 
That  ever  flnee  the  time  of  the  ftar-chamber,  where  the  moft 
arbitrary  and  deflrudtive  judgments  and  opinions  were  given, 
that  ever  an  Englifhman  heard  of,  at  leafl:  in  his  own  country  ; 
I  fay,  profecutions  for  libels  fince  the  time  of  that  arbitrary 
court,  and  until  the  glorious  revolution,  have  generally  been 
fet  on  foot  at  the  inftance  of  the  crown  or  its  minifters ;  and 
it  is  no  fmall  reproach  to  the  law,  that  thefe  profecutions  were 
too  often  and  too  much  countenanced  by  the  judges,  who  held 
their  places  at  pleafure,  (a  difagreeable  tenure  to  any  officer. 
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but  a  dangerous  one  in  the  cafe  of  a  judge*)  To  fay  m of 5 
to  this  point  may  not  be  proper.  And  yet  I  cannot  think  it 
unwarrantable,  to  (hew  the  unhappy  influence  that  a  foverei^n 
has  fometimes  had,  not  only  upon  judges,  but  even  upon  par- 
Jiaments  themfelves. 

It  has  already  been  ffieivn,  how  thejudges  differed  in  their 
-  ??'mons  arbout  the  nature  of  a  libel,  in  the  cafe  of  the  feven 
biihops.  There  you  fee  three  judges  of  one  opinion,  that  is, 
of  a  wrong  opinion,  in  the  judgment  of  the  beft  men  in 

.gland,  anc^  one  judge  of  a  right  opinion.  How  unhappy 
might  it  have  been  for  all  of  us  at  this  day,  if  that  jury  had 
iinderatood  the  words  in  that  information  as  the  court  did  ?  Or 
1  ^they  had  left  it  to  the  court,  to  judge  whether  the  petition 
oi  the  bi (li ops  was  or  was  not  a  libel  ?  No  !  they  took  upon 
tuem,  to  their  immortal  honour,  to  determine  both  law  and 
ladt,  and  to  underftand  the  petition  of  the  bifhops  to  be  no 
ibel,  that  is,  to  contain  no  falfhood  nor  fedition,  and  there- 
ioie  found  them  not  guilty.  And  remarkable  is  the  cafe  of 
bir  Samuel  Barnardiflon,  who  was  fined  io,oool*  for  writing 
a  letter,  in  which,  it  may  be  faid,  none  faw  any  fcandal  or 
falfhood  but  the  court  and  jury  ;  for  that  judgment  was  after¬ 
wards  looked  upon  as  a  cruel  and  deteflable  judgment,  and 
therefore  was  reverfed  by  parliament.  Many  more  inflances 
might  be  given  of  the  complaifance  of  court  judges,  about 
thofe  times  and  before ;  but  I  will  mention  only  one  cafe 
more,  and  that  is  the  cafe  of  Sir  Edward  Hales,  who,  tho’  a 
Roman  Catholic,  was  by  king  James  II.  preferred  to  be  a 
colonel  of  his  army,  notvvithflanding  the  flatute  of  25  Cha. 
2d.  Chap.  2.  by  which  it  is  provided,  “  That  every  one  that 
accepts  of  an  office,  civil  or  military,  &c.  fhall  take  the 
oaths,  fubferibe  the  declaration,  and  take  the  facrament, 
within  three  months,  &c.  otherwifehe  is  difabled  to  hold  fuch 
office,  and  the  grant  for  the  fame  to  be  null  and  void,  and  the 
party  to  forfeit  500IT  Sir  Edward  Hales  did  not  take  the  oaths 
or  facrament,  and  was  profecuted  for  the  500I.  for  exercifing 
the  office  of  a  colonel  by  the  fpace  of  three  months,  without 
conforming  as  in  the  a£I  is  directed.  Sir  Edward  pleads. 

That  the  king  by  his  Ietters-patents  did  difpenfe  with  his 
taking  the  oaths  and  facrament,  and  fubferibing  the  declara¬ 
tion,  and  had  pardoned  the  forfeiture  of5O0l.”  And  66  whether 
the  king’s  difpenfation  was  good,  againfi:  the  faid  a£t  of  par r 
liament  ?”  was  the  queftion.  I  fhall  mention  no  more  of  thif 
cafe,  than  to  fhew  how  in  the  reign  of  an  arbitrary  prince, 
where  judges  hold  their  feats  at  pleafure,  their  determinations 
have  not  always  been  fuch  as  to  make  precedents  of,  but  the 
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contrary ;  an d  fo  it  happened  in  this  cafe  where  it  was  folemnly 
judged,  u  That,  notwithftanding  this  a£t  of  parliament,  made 
in  the  ftrongeft  terms  for  prefervation  of  the  proteftant 
religion.  That  yet  the  king  had,  by  his  royal  prerogative,  a 
power  to  difpenfe  with  that  law  and  fir  Edward  Hales  was 
acquitted  by  the  judges  accordingly.  So  the  king’s  difpenfing 
power,  being  by  the  judges  fet  up  above  the  a  <51  of  par¬ 
liament,  this  law,  which  the  people  looked  upon  as  their 
chief  fecurity  againft  popery  and  arbitrary  power,  was  by  this 
judgment  rendered  altogether  ineffectual.  But  this  judgment 
is  fufficiently  expofed  by  fir  Edward  iUkins*,  late  one  of  the 
judges  of  the  court  of  Common-pleas  in  his  Enquiry  into  the 
king’s  power  of  difpenfing  with  poenal  ftatutes  ;  where  it  is 
(hewn,  who  it  was  that  firff  invented  difpenlations ;  how  they 
came  into  England  ;  what  ill  ufe  has  been  made  of  them  there  ; 
and  all  this  principally  owing  to  the  countenance  given  them 
by  the  judges.  He  fays  of  the  difpenfing  power  f,  The 
pope  was  the  inventor  of  it;  our  kings  have  borrowed  it  from 
them ;  and  the  judges  have  from  time  to  time  nurfed  and 
dreffed  it  up,  and  given  it  countenance;  and  it  is  {fill  upon 
the  growth,  and  encroaching,  ’till  it  has  almoft  fubverted  all 
law,  and  made  the  regal  power  abfolute  if  not  diffolute.  This 
feems  not  only  to  fhew  how  far  judges  have  been  influenced 
by  power,  and  how  little  cafes  of  this  fort,  where  the  pre¬ 
rogative  has  been  in  queftion  in  former  reigns,  are  to  be  relied 
upon  for  law :  but  I  think  it  plainly  fhews  too,  that  a  man 
may  ufe  a  greater  freedom  with  the  power  of  his  fovereign 
and  the  judges  in  Great-Britain,  than  it  feems  he  may  with 
the  power  of  a  governor  in  the  plantations,  who  is  but  a 
fellow-fubje£E  Are  thefe  words  with  which  we  are  charged, 
like  thefe  ?  Do  Mr.  Zenger’s  papers  contain  any  fuch  freedoms 
with  his  governor  or  his  council,  as  fir  Edward  Atkins  has 
taken  with  the  regal  power  and  the  judges  in  England?  And 
yet  I  never  heard  of  any  information  brought  againft  him  for 
thefe  freedoms. 

If  then  upon  the  whole  there  is  fo  great  an  uncertainty 
among  judges  (learned  and  great  men)  in  matters  of  this 
kind  ;  if  power  has  had  fo  great  an  influence  on  judges,  how 
cautious  ought  we  to  be  in  determining  by  their  judgments, 
efpecially  in  the  plantations,  and  in  the  cafe  of  libels?  There 
is  herefy  in  law,  as  well  as  in  religion,  and  both  have  changed 
very  much;  and  we  well  know,  that  it  is  not  two  centuries 


*  Sir  Edward  Atkins’s  enquiry  into  the  power  of  difpenfing  with  pcenal  ftatutes. 
-J-  Poilftript  to  the  Enquiry,  pag.  51. 
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ago  that  a  man  would  have  been  burnt  as  an  heretic,  for 
owning  fuch  opinions  in  matters  of  religion  2s  are  publicly’ 
wrote  and  printed  at  this  day.  They  were  fallible  men,  it 
feems,  and  we  take  the  liberty  not  only  to  differ  from  them  in 
religious  opinions,  but  to  condemn  them  and  their  opinions 
too  ;  and  1  muff  prefume,  that  in  taking  thefe  freedoms  in 
thinking  and  [peaking  about  matters  of  faith  or  religion,  we 
are  in  the  right :  for,  tho’  it  is  laid  there  are  very  great  liberties 
or  this  kind  taken  in  New- York,  yet  I  have  heard  of  no 
information  preferred  by  Mr.  Attorney  for  any  offences  of 
this  lort.  from  which  I  think  it  is  pretty  clear,  That  in. 
New-York  a  man  may  make  very  free  with  his  God,  but  he 
muff  take  fpecial  care  what  he  lays  of  his  governor.  It  is 
agreed  upon  by  all  men  that  this  is  a  reign  of  liberty,  and  while 
men  keep  within  the  bounds  of  truth,  I  hope  they  may  with 
farety  both  fpeak  and  write  their  fentiments  of  the  conduct  of 
men  in  power,  I  mean  of  that  part  of  their  conduct  only, 
which  affects  the  liberty  or  property  of  the  people  under  their 
adminiftration.  Were  this  to  be  denied,  then  the  next  ftep 
may  make  them  (laves :  for  what  notions  can  be  entertained 
ot  flavery,  beyond  that  of  fufFering  the  greateft  injuries 
and  oppreffions,  without  the  liberty  of  complaining ;  or  if  they 
do,  to  be  dfferoyed,  body  and  effate,  for  fo  doing. 

it  is  faid  and  infiffed  on  by  Mr.  Attorney,  * s  That  govern¬ 
ment  is  a  facred  thing  ;  That  it  is  to  be  fupported  and  rever* 
enced  ;  it  is  government  that  protects  our  perfons  and  eftates  ; 
1  hat  prevents  treafons,  murders,  robberies,  riots,  and  all 
the  train  of  evils  that  overturns  kingdoms  and  ftates,  and 
ruins  particular  perfons;  and  if  thofe  in  the  adminiftration, 
efpecialiy  the  fupreme  magiftrate,  muft  have  all  their  conduit 
cenfured  by  private  men,  government  cannot  fubhft.”  This 
is  called  a  licentioufnefs  not  to  be  tollerated.  ft  is  faidx  cc  That 
it  brings  the  rulers  of  the  people  into  contempt,  and  their 
authority  not  to  be  regarded,  and  fo  in  the  end  the  laws  cannot 
be  put  in  execution.”  Thefe  I  fay,  and  fuch  as  thefe,  are 
the  general  topics  infilled  upon  by  men  in  power,  and  their 
advocates.  But  I  with  it  might  be  considered  at  the  fame  time, 
how  often  it  has  happened,  that  the  abule  of  power  has  been 
the  primary  caufe  of  thefe  evils,  and  that  it  was  the  injuftice 
and  oppreflion  of  thefe  great  men,  which  has  commonly 
brought  th  m  into  contempt  with  the  people.  The  craft  and 
art  of  fuch  men  is  oreat,  and  who,  that  is  the  leaft  acquainted 
with  hiftory  or  law,  can  be  ignorant  ot  the  fpecious  pretences, 
which  have  often  been  made  ufe  ot  by  men  in  power,  to 
introduce  arbitrary  rule,  and  deftroy  the  liberties  ot  a  free  peo- 
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pie.  I  will  give  two  inftanccs  ;  and  as  they  are  authorities 
not  to  be  denied,  nor  can  be  miiunderilood,  I  prefume  they 

will  be  fufficient.  ^ 

The  firft  is  the  ftatute  of  3d  of  Hen.  7.  Cap  1.  The  pre¬ 
amble  of  the  ftatute  will  prove  all,  and  more  than  I  have 
alleged.  It  begins,  “  The  king  our  fovereign  lord  remem- 
bereth  how  by  unlawful  maintenances,  giving  of  liveries, 
Turns  and  tokens,  &c.  untrue  demeanings  of  fheriffs  in  making 
of  pannels,  and  other  untrue  returns,  by  taking  ot  money, 
by  injuries,  by  great  riots  and  unlawful  affemblies ;  the  policy 
and  good  rule  of  this  realm  is  almoft  fubdued  5  and  for  the 
not  punifhing  thefe  inconvemencies,  and  by  o^canon  of  tnc 
premises,  little  or  nothing  may  be  found  by  inquiry,  &c.  to 


the  increafe  of  murders,  &c.  and  unfureties  of  ail  men  living, 
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ind  lofl'es  of  their  lands  and  goods.  Heie  is  a  fine  and 
pecious  pretence  for  introducing  the  remedy,  as  it  is  cahea, 
kvhich  is  provided  by  this  act,  that  is;  indeed  of  being 
awfully  accufed  by  24  good  and  lawful  men  of  the  neigh¬ 
bourhood,  and  afterwards  tried  by  12  like  lawml  men,  nere 
Isa  power  given  to  the  lord  chancellor,  loia  ticaiurer,  the 
ceener  of  the  king’s  privy-feal,  or  two  of  them,  calling  to 
hem  a  tifhop,  a  temporal  lord,  and  other  great  men  men¬ 
tioned  in  the  a£t,  (who,  it  is  to  be  obferved,  were  all  to  be 
dependents  on  the  court)  to  receive  information  againit  any 
perfon  for  any  of  the  misbehaviours  recited  in  that  adl,  and  at 
their  diferetion  to  examine  and  to  puniiii  them  according  to 

their  demerit.  .  ,  c 

The  fecond  ftatute  I  propofed  to  mention,  is  the  nth  o. 

the  fame  king,  Cap.  3.  the  preamble  of  which  acl  has  the 
bice  fair  pretences  as  the  former ;  “  for  the  king  calling  to  ms 
remembrance  the  good  laws  made  again  ft  the  receiving  of 
liveries,  &c.  unlawful  extortions,  maintenances,  embracery, 
&c.  unlawful  games,  &c.  and  many  other  great  enormities, 
and  offences  committed  againft  many  good  ftatutes,  to  the  dil- 
pleafure  of  almighty  God/’  which,  the  aft  fays,  ‘‘could  not, 
nor  yet  can,  be  conveniently  puniilied  by  the  cue  older  or 
the  law,  except  it  were  firff  found  by  12  men,  &c.  which, 
for  thecaufes  aforefaid,  will  not  find  nor  yet  prefent  the  truth. 
And  therefore  the  fame  ftatute  dire&s,  “  1  hat  the  juft  ices  of 
affize,  and  juftices  of  the  peace,  fhall  upon  information  for 
the  king  before  them  made,  have  full  power,  by  their  dis¬ 
cretion,  to  hear  and  determine  all  fuch  offences.  Here  are 
two  ftatutes  that  are  allowed  to  have  given  the  deepen  wound 
to  the  liberties  of  the  people  of  England  of  any  that  I  re¬ 
member  to  have  been  made,  unlefs  it  may  be  laid,  that  t*.e 
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flatute  made  in  the  time  of  Henry  VUIth,  by  which  his  pro¬ 
clamations  were  to  have  the  effea  of  laws,  miaht  in  its  con- 
iequence  be  worfe.  And  yet  we  fee  the  plaufible  pretences 
tourul  out  by  the  great  men  to  procure  thefe  ads.  And  it 
rnay  juf  ly  be  faid,  That  by  thofe  pretences  the  people  of 
England  were  cheated  or  awed  into  the  delivering  up  their 
antient  and  facred  right  of  trials  by  grand  and  petit  juries. 

hope  to  be  excufed  tor  this  expreflion,  feeing  my  Lord  Coke 
(m  his  4th  inftitute)  calls  it  “an  unjuft  and  ftrange  ad,  that 
tended  in  its  execution  to  the  great  difpleafure  of  almighty  GocL 
and  the  utter  fubverflon  of  the  common  law.”  & 

.  ^efe,  i  think,  make  out  what  I  alleged,  and  are  flap-rant 
inftances  of  the  influence  of  men  in  power,  even  upon  the 
representatives  of  a  whole  kingdom.  From  all  which  I  hope 
it  Vvi]i  be  agieed,  that  it  is  a  duty  which  all  good  men  owe  to 
their  country,  to  guard  againft  the  unhappy  influence  of  ill 
men  when  in  trolled  with  power,  and  efpecially  againft  their 
creatures  and  dependants,  who,  as  they  are  generally  more 
neceffitous,  are  furely  more  covetous  and  cruel.  But  it  is 
worthy  ot  obfervation,  that  tho’  the  fpirit  of  liberty  was 
oorne  down  and  opprefled  in  England  at  that  time,  yet  it 
was  not  loft ;  for  the  parliament  laid  hold  of  the  fir  ft  op- 
portunity  to  free  the  fubjed  from  the  many  infufFerable  op- 
prellions  and  outrages  committed  upon  their  perfons  and  eftates 
by  colour  of  thefe  ads,  the  laft  of  which  being  deemed  the 
nioft  grievous,  was  repealed  in  the  firft  year  of  Henry  VUIth. 

I  ho  it  is  to  be  observed,  that  Henry  VTIth  and  his  creatures 
reaped  fuch  great  advantages  by  the  grievous  oppreflions  and 
exadions,  grinding  the  faces  of  the  poor  fubjeds,  as  my  lord 
CoKe  lays,  by  colour  of  this  ftatutp  by  information  only,  that 
a  repeal  of  this  ad  could  never  be  obtained  during  the  life  of 
that  prince.  The  other  ftatute,  being  the  favourite  law  for 
fupporting  arbitrary  power,  was  continued  much  longer. 
The  execution  of  it  was  by  the  great  men  of  the  realm  ;  and 
how  they  executed  it,  the  fenfe  of  the  kingdom,  exprefled  in 
the  J 7th  of  Charles  1ft,  (by  which  the  court  of  ftar-chamber, 
the  foil  where  informations  grew  rankeft)  will  beft  declare. 
In  that  ftatute  Magna  Charta,  and  the  other  ftatutes  made  in 
thetimeof  Edward  111.  which,  1  think,  are  no  lefs  than  five, 
are  particularly  enumerated  as  ads,  by  which  the  liberties 
and  privileges  of  the  people  of  England  were  fecured  to  them, 
againft  iuch  oppreftive  courts  as  the  ftar-chamber  and  others  of 
the  like  jurifdidion.  And  the  reafon  afligned  for  their  pulling 
down  the  ftar-chamber,  is,  u  T  hat  the  proceedings,  cenfures 
and  decrees  of  the  court  of  ftar  chamber,  even  tho7  the  great 

men 
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men  of  the  realm,  nay,  and  a  bifhop  too  (holy  man)  were 
fudges,  had  by  experience  been  found  to  be  an  intolerable 
"burthen  to  the  fubjeCt,  and  the  means  to  introduce  an  arbitrary 
power  and  government.”  And  therefore,  that  court  was  taken 
away,  with  all  the  other  courts  in  that  ftatute  mentioned, 
having  like  jurifdiCtion. 

I  do  not  mention  this  ftatute,  as  if,  by  the  taking  away 
the  court  of  ftar-chamber,  the  remedy  for  many  of  the  abufes 
or  offences  cenfured  there,  was  likewife  taken  away ;  no,  I 
only  intend  by  it  to  (hew,  that  the  people  of  England  faw 
clearly  the  danger  of  trufting  their  liberties  and  properties  to 
be  tried,  even  by  the  greateft  men  in  the  kingdom,  without 
the  judgment  of  a  jury  of  their  equals.  They  had  felt  the 
terrible  effects  of  leaving  it  to  the  judgment  of  thefe  great 
men  to  fay  what  was  fcandaious  and  feditious,  falfe  or  ironical. 
And  if  the  parliament  of  England  thought  this  power  of 
judging  was  too  great  to  be  trufted  with  men  of  the  firft  rank 
in  the  kingdom,  without  the  aid  of  a  jury,  how  facred  foever 
their  characters  might  be,  and  therefore  reftored  to  the  peo¬ 
ple  their  original  right  of  trial  by  juries,  1  hope  to  be  excufed 
for  infixing,  that  by  the  judgement  of  a  parliament,  from 
whence  no  appeal  lies,  the  jury  are  the  proper  judges,  of  what 
is  falfe  at  leaft,  if  not  of  what  is  fcandaious  and  feditious. 
This  is  an  authority  not  to  be  denied  ;  it  is  as  plain  as  it  is 
great;  and  to  fay,  that  this  aCf  indeed  did  reftore  to  the  people 
trials  by  juries,  which  was  not  the  praCtice  of  ftar-chamber, 
but  that  did  not  give  the  jurors  any  new  authority,  or  any 
right  to  try  matters  of  law,  i  fay  this  objection  will  not  avail  ; 
for  I  muft  infift,  that  where  matter  of  law  is  complicated  with 
matter  of  faCl,  the  jury  have  a  right  to  determine  both.  As 
for  inftance ;  upon  indidment  for  murder,  the  jury  may,  and 
almoft  conftantly  do,  take  upon  them  to  judge  whether  the 
evidence  will  amount  to  murder  or  manflaughter,  and  find  ac¬ 
cordingly*,  and  I  muft  fay  1  cannot  fee,  why  in  our  cafe  the 
jury  have  not  at  leaft  as  good  a  right  to  fay,  whether  our  news¬ 
papers  are  a  libel  or  no  libel,  as  another  jury  has  to  fay,  whether 
killing  of  a  man  is  murder  or  manflaughter.  The  right  of 
the  jury,  to  find  fuch  a  verdiCl  as  they  in  their  confcience  do 
think  is  agreeable  to  their  evidence,  is  fupported  by  the  au¬ 
thority  of  Bufhel’s  cafe,  Vaughan’s  reports,  p.  135.  beyond 
any  doubt.  For,  in  the  argument  of  that  cafe,  the  chief 
juftice,  who  delivered  the  opinion  of  the  court,  lays  it  down 
for  law,  (Vaughan’s  reports,  p.  150.)  That  in  all  general 
iffues  ;  as  upon  Non  Cul.  in  trefpafs,  Non  Tort .  Nul  DiJJeizin 
in  afftze,  &c.  tho’  it  is  matter  of  law,  whether  the  defendant 
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is  a  trefpafler,  a  difleizer,  &c.  in  the  particular  cafes  in  iffue, 
yet  the  jury  find  not  (as  in  a  fpecial  verdiCt)  the  fa  a  of  every 
cafe,  leaving  the  law  to  the  court ;  but  find  for  the  plaintiff  or 
defendant  upon  the  iffue  to  be  tried,  wherein  they  rcfolve  both 
law  and  fa <51  complicate^.”  It  appears  by  the  fame  cafe,  that 
tho’ the  di/creet  and  lawful  afli fiance  of  the  judge,  by  way  of 
advice  to  the  jury,  may  be  ufeful ;  yet  that  advice  or  direction 
ought  always  to  be  upon  fuppofition,  and  not  pofitive,  and 
upon  coeriion.  (p.  144.)  The  reafon  given  in  the  fame 
book  (p.  147.)  is,  u  Becaufe  the  judge  (as  judge)  cannot 
know  what  the  evidence  is  which  the  jury  have,  that  is,  he 
can  only  know  the  evidence  given  in  court;  but  the  evidence 
which  the  jury  have,  may  he  of  their  own  knowledge,  as 
they  are  returned  of  the  neighbourhood.  They  may  alfo 
know  from  their  own  knowledge,  that  what  is  fworn  in  court 
is  not  true  ;  and  they  may  know  the  witneffes  to  be  ftigmatized, 
to  which  the  court  may  be  Grangers.”  But  what  fpeaks  moft 
to  my  purpofe,  is,  that  fuppofe  the  court  did  really  know  all 
the  evidence  the  jury  know,  yet  in  that  cafe  it  is  agreed, 
“  That  the  judge  and  jury  may  differ  in  the  refult  of  their 
evidence  as  well  as  two  judges  may,”  which  often  happens. 
And  (p.  148*)  the  judge  fubjoins  the  reafon,  why  it  is  no 
crime  for  a  jury  to  differ  in  opinion  from  the  court/ where  he 
fays,  cc  1  hat  a  man  cannot  fee  with  another’s  eye,  nor  hear 
by  another’s  ear;  no  more  can  a  man  conclude  or  infer  the 
thing  by  another’s  underftanding  or  reafoning.”  From  all 
which  (1  in  ft  ft)  it  is  very  plain,  “  That  the  jury  are  bv  law 
at  liberty  (without  any  affront  to  the  judgment  of  the  court)  to 
find  both  the  lav/  and  the  fa <51,  in  our  cafe,”  as  they  did  in 
the  cafe  I  am  (peaking  to,  which  I  will  beg  leave  juft  to  men¬ 
tion,  and  it  was  this.  Mr.  Penn  and  Mead  being  Quakers, 
and  having  met  in  a  peaceable  manner,  after  being  ihut  out- 
of  their  meeting-houfe,  preached  in  Grace-Church-Street  in 
London,  to  the  people  of  their  own  perfuafion,  and  for  this 
they  were  indiiied  ;  and  it  was  faid,  cc  That  they  with  other 
perfons,  to  the  number  of  300,  unlawfully  and  tumultuoufly 
affembled,  to  the  difturbance  of  the  peace,”  &c.  To  which 
they  pleaded,  not  guilty.  And  the  petit  jury  being  fworn  to 
try  the  iffue  between  the  king  and  the  prifoners,  that  is, 
v/hether  they  were  guilty,  according  to  the  form  of  the  in¬ 
dictment;  here  there  was  no  difpute  but  they  were  affembled 
together,  to  the  number  mentioned  in  the  indictment ;  but, 

“  whether  that  meeting  together  was  riotoufly,  tumultuoufly, 
and  to  the  difturbance  of  the  peace,  was  the  queftion.”  And 
the  court  told  the  jury  it  was.  and  ordered  the  jury  to  find  it  fo: 

“  ror, 
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c<  For,”  fait]  the  court,  “  the  meeting  was  the  matter  of  fact, 
and  that  is  confefled,  and  we  tell  you  it  is  unlawful,  for  it  is 
againft  the  ftatute  ;  and  the  meeting  being  unlawful,  it  follows 
ot  co u rle  that  it  was  tumultuous,  and  to  the  difturbance  of  the 
peace.”  But  the  jury  did  not  think  fit  to  take  the  court’s  word 
for  it;  for  they  could  neither  find  riot,  tumult,  or  anything 
tending  to  the  breach  of  the  peace,  committed  at  that  meeting; 
and  they  acquitted  Mr.  Penn  and  Mead.  In  doing  of  which 
they  took  upon  them  to  judge  both  the  law  and  the  fact;  at 
which  the  court  (being  themfelves  true  courtiers)  were  fo  much 
offended,  that  they  fined  the  jury  forty  marks  a-piece,  and  com¬ 
mitted  them  till  paid.  But  Mr.  Bufliel,  who  valued  the  right 
of  a  juryman  and  the  liberty  of  his  country  more  than  his  own, 
refilled  to  pay  the  fine  ;  and  was  refolved  (though  at  a  great 
expence  and  trouble  too)  to  bring,  and  did  bring,  his  habeas 
corpus 9  to  be  relieved  from  his  fine  and  imprifonment,  and  he 
was  re’leafed  accordingly  ;  and  this  being  the  judgment  in  his 
cafe,  it  is  eftablifhed  for  law,  “  That  the  judges,  how  great  fo- 
evertheybe,  have  no  right  to  fine,  imprifon,  or  punifh  a  jury, 
for  not  finding  a  verdidt  according  to  the  direction  of  the  court.” 
And  this  I  hope  is  fufficient  to  prove.  That  jurymen  are  to  fee 
with  their  own  eyes,  to  hear  with  their  own  ears,  and  to  make 
nfe  of  their  own  confciences  and  underftandings,  in  judging  of 
the  lives,  liberties  or  eftates  of  their  fellow-fubje&s.  And  fo  I 
have  done  with  this  point. 

This  is  the  fecond  information  for  libelling  of  a  governor 
that  I  have  known  in  America  :  and  the  firft,  though  it  may 
look  like  a  romance;  yet,  as  it  is  true,  I  will  beg  leave  to 
mention  it.  Governor  Nicholfon,  who  happened  to  be  of¬ 
fended  with  one  of  his  clergy,  met  him  one  day  upon  the  road, 
and,  as  was  ufual  with  him  funder  the  protediion  of  his  com- 
miffion)  ufed  the  parfon  with  the  worft  of  language,  threatened 
to  cut  off  his  ears,  flit  his  nofe,  and  at  laft  to  (hoot  him  through 
the  head.  The  parfon,  being  a  reverend  man,  continued  all 
this  time  uncovered  in  the  heat  of  the  fun,  until  he  found  an 
opportunity  to  fly  for  it ;  and  coming  to  a  neighboui  s  houfe, 
felt  himfelf  very  ill  of  a  fever,  and  immediately  writes  for  a 
docior ;  and,  that  his  phyfician  might  be  the  better  judge  of 
his  diftemper,  he  acquainted  him  with  the  ufage  he  had  re¬ 
ceived  ;  concluding,  that  the  govcrnoi  was  certainly  mad,  for 
that  no  man  in  his  fenfes  would  have  behaved  in  that  manner. 
The  dodtor  unhappily  (hews  the  parfon’s  letter  ;  the  governor 
came  to  hear  of  it  ;  and  fo  an  information  was  preferred 
againfi  the  poor  man,  for  faying  he  believed  the  governor  was 
mad ;  and  it  was  laid  in  the  information  to  be  falfe,  fcandalous 
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2nd  wicked,  and  wrote  with  intent  to  move  (edition  among  the 
people,  and  bring  his  excellency  into  contempt.  But,  by  an 
order  from  the  late  queen  Anne,  there  was  a  flop  put  to  that 
profecution,  with  fundry  others,  fet  on  foot  by  the  fame  govern¬ 
or,  againft  gentlemen  of  the  greateft  worth  and  honour  in  that 
government. 

And  may  not  I  be  allowed,  after  all  this,  to  fay,  That,  by  a 
little  countenance,  almoft  any  thing  which  a  man  writes,  may 
with  the  help  of  that  ufeful  term  of  art  called  an  Innuendo,  be 
con  ft  rued  to  be  a  libel,  according  to  Mr.  Attorney’s  definition 
of  it,  That  whether  the  words  are  fpoke  of  a  perfon  of  a  public 
ch  a  racier,  or  of  a  private  man,  whether  dead  or  living,  uood 
or  bad,  true  or  falfe,  all  make  a  libel ;  for,  accord i n g°t o  Mr, 
Attorney,  after  a  man  hears  a  writing  read,  or  reads° and  re¬ 
peats  it,  or  laughs  at  it,  they  are  all  punifhable.  It  is  true, 
Mr.  Attorney  is  fo  good  as  to  allow,  after  the  party  knows  it  to 
be  a  libel ;  but  he  is  not  fo  kind  as  to  take  the  man’s  word  for 
it. 

[Here  were  feveral  cafes  put  to  (hew.  That  though  what 
a  man  writes  of  a  governor  was  true,  proper  and  neceflary  ; 
yet,  according  to  the  foregoing  dodfrine,  it  might  be  con- 
ftrued  to  be  a  libel  :  but  Mr.  Hamilton,  after  the  trial  was 
over,  being  informed.  That  fome  of  the  cafes  he  had  put  had 
really  happened  in  this  government,  he  declared  he  had  never 
heard  of  any  fuch  ;  and,  as  he  meant  no  perfonal  reflexions, 
he  was  forry  he  had  mentioned  them,  and  therefore  they  are 
omitted  here.] 

Mr.  Hamilton.  If  a  libel  is  underftood  in  the  large  and  un- 
limitted  fenfe  urged  by  Mr.  Attorney,  there  is  fcarce  a  writing 
I  know  that  may  not  be  called  a  libel,  or  fcarce  any  perfon  fafe 
from  being  called  to  an  account  as  a  libeller  :  for  Mofes,  meek 
as  he  was,  libelled  Cain ;  and  who  is  it  that  has  not  libelled  the 
devil  ?  F  or,  according  to  Mr.  Attorney,  it  is  no  juftification 
to  fay  one  has  a  bad  name.  Echard  has  libelled  our  good  king 
William:  Burnet  has  libelled,  amongmany  others,  king  Charles 
and  king  James  ;  and  Rapin  has  libelled  them  all.  How  mu  ft  a 
man  (peak  or  write,  or  what  muft  he  hear,  read,  or  fing,  or  when 
muft  he  laugh,  (o  as  to  be  fecure  from  being  taken  up  as  a  li¬ 
beller  ?  I  fincereiy  believe,  that  were  fome  perfons  to  go  thro’ 
the  ftreets  of  New- York  now-a-days,  and  read  a  part  of  the 
Bible,  iT  it  was  not  known  to  be  fuch,  Mr.  Attorney,  with  the 
help  of  his  innuendoes,  would  eafily  turn  it  into  a  libel.  As,  for 
inftance,  If.  ix.  16.  “  The  leaders  of  the  people  caufe  them  to 
err,  and  they  that  are  led  by  them  are  deftroyed.”  But  ftiould 
Mr.  Attorney  go  about  to  make  this  a  libel,  he  would  read  it 

thus : 
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thus :  The  leaders  of  the  people  [innuendo,  the  governor  and 
council  of  Nevv-York]  caufe  them  [innuendo,  the  people  of 
this  province]  to  err,  and  they  [the  people  of  this  province 
meaning]  are  dedroyed  [innuendo,  arc  deceived  into  the  lofs 
of  tneir  liberty]  which  is  the  word;  kind  of  dedru<dion.  Or  if 
fomeperfon  fhould  publicly  repeat,  in  a  manner  not  pleafing 
to  his  betters,  the  10th  and  nth  verfes  of  the  lvith  chap,  of 
the  fame  book,  there  Mr.  Attorney  would  have  a  large  field  to 
difplay  hisfkill,in  the  artful  application  of  his  innuendoes.  The 
words  are,  “  His  watchmen  are  all  blind,  they  are  ignorant, 
&c.  Yea,  they  are  greedy  dogs,  that  can  never  have  enough.” 
But  to  make  them  a  libel,  there  is,  according  to  Mr.  Attorney’s 
dodlrine,  no  more  wanting  but  the  aid  of  his  fkill  in  the  rio-ht 
adapting  his  innuendoes.  As,  for  indance,  His  watchmen 
[innuendo,  the  governor’s  council  and  aflembly]  are  blind,  they 
are  ignorant  [innuendo,  will  not  fee  the  dangerous  defigns  of 
his  excellency]  Yea,  they  [the  governor  and  council  meaning] 
are  greedy  dogs,  which  can  never  have  enough  [innuendo, 
enough  of  riches  and  power.]  Such  an  indance  as  this  feems 
only  fit  to  be  laughed  at ;  but  I  may  appeal  to  Mr.  Attorney 
himfelf,  whether  thefe  are  not  at  lead  equally  proper  to  be  ap¬ 
plied  to  his  excellency  and  his  miniders,  as  fome  of  the  infer¬ 
ences  and  innuendoes  in  his  information  againd  my  client. 
Then,  if  Mr.  Attorney  is  at  liberty  to  come  into  court,  and 
die  an  information  in  the  king’s  name,  without  leave,  who  is 
fecure  whom  he  is  pleafed  to  profecute  as  a  libeller?  And  as 
the  crown-law  is  contended  for  in  bad  times,  there  is  no  remedy 
for  the  greated  oppredion  of  this  fort,  even  though  the  party 
profecuted  is  acquitted  with  honour.  And  give  me  leave  to  fay, 
&s  great  men  as  any  in  Britain  have  boldly  after  ted,  That  the 
mode  of  profecuting  by  information  (when  the  grand* jury  will 
not  dnd  billavera)  is  a  national  grievance,  and  greatly  inconfid- 
ent  with  thatfreedom  which  the  fubje&s  of  England  enjov  in  mod 
other  cafes.  But  if  we  are  fo  unhappy  as  not  to  be  able  toward 
old  this  droke  of  power  directly,  yet  let  us  take  care  not  to  be 
cheated  out  of  our  liberties  by  forms  and  appearances  :  let  us 
always  be  fure,  that  the  charge  in  the  information  is  made  out 
clearly,  even  beyond  a  doubt;  for  though  matters  in  the  infor¬ 
mation  may  be  called  Form  upon  Trial,  yet  they  may  be,  and 
often  have  been  found  to  be,  Matters  of  Subdance  upon  mvin^ 

•  j  1  C>  '  & 

judgment. 

Gentlemen,  the  danger  is  great,  in  proportion  to  the  mif- 
chief  that  may  happen,  through  our  too  great  credulity.  A 
proper  confidence  in  a  court  is  commendable  :  but  as  the  ver- 
di£t  (whatever  it  is)  will  be  yours,  you  ought  to  refer  no  part 
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of  your  duty  to  the  difcretion  of  other  perfons.*  If  you  fhould 
be  of  opinion,  that  there  is  no  falfhood  in  Mr.  Zenger’s  pa¬ 
pers,  you  will,  nay  (pardon  me  for  the  exprefiion)  you  ought 
to  fay  fo  i  becaufe  you  do  not  know,  whether  others  (I  mean 
the  court)  may  be  of  that  opinion.  It  is  your  right  to  do  fo, 
and  there  is  much  depending  upon  your  refolution,  as  well  as 
upon  your  integrity. 

The  lofs  of  liberty  to  a  generous  mind,  is  worfe  than  death  ; 
and  yet  we  know  there  have  been  thofe,  in  ail  ages,  who,  for 
the  lake  of  preferment,  or  fome  imaginary  honour,  have  freely 
lent  a  helping  hand,  to  opprefs,  nay  to  deftroy,  their  country, 
Th  is  brings  to  my  mind  that  faying  of  the  immortal  Brutus, 
when  he  looked  upon  the  creatures  of  Caefar,  who  were  very 
great  men,  but  by  no  means- good  men.  u  You,  Romans,” 
laid  Brutus,  tc  if  yet  I  may  call  you  fo,  confider  what  you  are 
doing  ;  remember  you  are  affifting  Caefar  to  forge  thofe  very 
chains,  which  one  day  he  will  make  yourfelves  wear.”  This 
is  what  every  man  (who  values  freedom)  ought  to  confider  : 
he  fhould  a£t  by  judgment,  and  not  by  affedtion  or  felf-intereft; 
for,  where  thefe  prevail,  no  ties  of  either  country  or  kindred 
are  regarded  :  as,  on  the  other  hand,  the  man,  who  loves  his 
country,  prefers  its  liberty  to  all  other  conliderations  5  well 
^knowing  that,  without  liberty,  life  is  a  mifery. 

A  famous  in  fiance  of  this  you  will  find  in  thehidory  of  ano¬ 
ther  brave  Roman  of  the  fame  name  :  I  mean  Lucius  Junius 
Brutus,  whofe  ffory  is  well  known,  and  therefore  I  fhall  men¬ 
tion  no  more  of  it,  than  only  to  fhew  the  value  he  put  upon  the 
freedom  of  his  country.  This  great  man,  affifted  by  a  few 
fellow-citizens  whom  he  had  engaged  in  the  caufe,  had  hanifh- 
cd  Tarquin  the  Proud,  the  laft  king  of  Rome,  from  a  throne 
he  had  afcended  by  inhuman  murders,  and  poiTeffed  by  the  moft 
dreadful  tyranny  and  profcriptions  :  but  Tarquin,  by  thefe 
means,  had  amafied  incredible  riches  ;  even  fufficient  to  bribe 
many  of  the  voung  nobility  of  Rome,  to  afTift  him  in  recovering 
the  crown.  The  plot  however  being  difcovered,  the  principal 
confpirators  were  apprehended,  among  whom  were  two  of  the 
ions  of  Junius  Brutus.  It  was  abfolutely  neceffary  that  fome 
ihould  be  made  examples  of,  to  deter  others  from  attempting  the 
refloring  of  Tarquin,  and  deftroying  the  liberty  of  Rome.  And 
to  effect  this  it  was,  that  Lucius  Junius  Brutus,  one  of  the  con- 
fulspfRome,  in  the  prefence  of  the  Roman  people,  fat  judge 
and  condemned  his  own  fons,  as  traitors  to  their  country  :  and 
to  give  the  laft  proof  of  his  exalted  virtue  and  love  of  liberty, 
he,  with  a  hrmnefs  of  mind  only  becoming  io  great  a  man, 

caufed  their  heads  to  be  ftrack  off  in  his  own  prefence  5  and 
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when  he  obferved  that  his  rigid  virtue  Occafioned  a  fort  of  hor® 
ror  among  the  people,  it  is  obferved  he  only  faid,  “  My  fel¬ 
low  citizens,  do  not  think  that  this  proceeds  from  any  want  of 
natural  affection  :  no,  the  death  of  the  fons  of  Brutus  can  af- 
fe£f  Brutus  only  ;  but  the  lofs  of  liberty  will  aftedt  my  country.” 
Thus  highly  was  liberty  cfteemed  in  thofe  days,  that  a  father 
could  facrifice  his  fons  to  fave  his  country.  But  why  do  I  go 
to  heathen  Rome,  to  bring  inftances  of  the  love  of  liberty  :  the 
beft  blood  in  Britain  has  been  ihed  in  the  caufe  of  liberty ;  and 
the  freedom  we  enjoy  at  this  day,  may  be  faid  to  be,  in  a  great 
meafure,  owing  to  the  glorious  (land  the  famous  Hampden,  and 
others  of  our  countrymen,  made  againft  the  arbitrary  demands, 
and  illegal  impofitions,  of  the  times  in  which  they  lived  ;  who 
rather  than  give  up  the  rights  of  Englifhmen,  and  fubmit  to  pay 
an  illegal  tax  of  no  more,  I  think,  than  three  {hillings,  re- 
folved  to  undergo,  and  for  the  liberty  of  their  country  did  under¬ 
go,  the  greateft  extremities,  in  that  arbitrary  and  terrible  court 
of  Star-chamber,  to  whole  arbitrary  proceedings  (it  being 
compofed  of  the  principal  men  of  the  realm,  and  calculated  to 
fupport  arbitrary  government)  no  bounds  or  limits  could  be  fet, 
nor  could  any  other  hand  remove  the  evil  but  a  parliament. 

Power  may  juftly  be  compared  to  a  great  river,  which,  kept 
within  due  bounds,  is  both  beautiful  and  ufeful  ;  but  when  it 
overflows  its  banks,  it  is  then  too  impetuous  to  be  flemmed  ; 
it  bears  down  all  before  it,  and  brings  deftru&ion  and  defola- 
tion  wherever  it  comes,  if  then  this  is  the  nature  of  power, 
let  us  at  leaft  do  our  duty,  and  like  wife  men  (who  value  free¬ 
dom)  ufe  our  utmoft  care  to  fupport  liberty,  the  only  bulwark 
again  ft  lawlefs  power,  which  in  all  ages  has  iacrificed  to  its 
wild  luft  and  boundlefs  ambition,  the  blood  of  the  beft  men 
that  ever  lived. 

1  hope  to  be  pardoned,  Sir,  for  my  zeal  upon  this  occafion  : 
it  is  an  old  and  wife  caution,  that  when  our  neighbour’s  houfe 
is  on  fire,  we  ought  to  take  care  of  our  own.  bor  though, 
blefled  be  God,  I  live  in  a  government  where  liberty  is  well 
underftood,  and  freely  enjoyed  ;  yet  experience  has  f hewn  us 
all  (I  am  fure  it  has  to  me)  that  a  bad  precedent  in  one  go¬ 
vernment  is  foon  fet  up  for  an  authority  in  another ;  and 
therefore  I  cannot  but  think  it  mine,  and  every  honeft  man’s 
duty,  that  (while  we  pay  all  due  obedience  to  men  in  autho¬ 
rity)  we  ought  at  the  fame  time  to  be  upon  our  guard  againft: 
power,  whenever  we  apprehend  it  may  injuriously  affe<3  our- 
felves  or  our  fellow-fubjebfs. 

I  am  truly  very  unequal  to  fuch  an  undertaking,  on  many 
accounts.  And  you  fee  I  labour  under  the  weight  of  many 
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years,  and  am  borne  down  with  great  infirmities  of  body j  vet 
ohl  and  weak  as  I  am,  I  fhould  think  it  my  duty,  if  required, 
to  go  to  the  utmoft  part  of  the  land,  where  my  fervice  could 
be  of  any  ulem  affiftmg  to  quench  the  flame  of  profecutions 
upon  informations.  Jet  on  foot  by  the  government,  to  deprive 

v  0t  *  *e  rern0I,ftrating,  and  complaining  of, 

the  ^arbitrary  attempts  of  men  in  power.  Men  who  injure 

and  oppj efs  the  people  under  their  adminiftration,  provoke 
them  to  cry  out  and  complain  ;  and  then  make  that  very  com¬ 
plaint  the  foundation  for  new  oppreffions  and  profecutions.  I 
with  1  could  fay  there  were  no  inftances  of  this  kind.  But  to 
conclude;  the  queftion  before  the  court  and  you,  gentlemen 
01  the  jury,  is  not  of  fmail  or  private  concern;  it  is  not  the 
caufe  of  a  poor  printer,  nor  of  New- York  alone,  which  you 
are  now  trying  :  no  !  it  may,  in  its  confequence,  affea  every 
freeman  that  lives  under  a  Britilh  government  on  the  main  of 
America.  It  is  the  beft  caufe  :  it  is  the  caufe  of  liberty  !  and 
1  make  no  doubt  but  your  upright  conduit,  this  day,  will  not 
only  entitle  you  to  the  love  and  efteem  of  your  fellow-citi- 
zens;  but  every  man  who  prefers  freedom  to  a  life  of  flavery, 
will  blefs  and  honour  you,  as  men  who  have  baffled  the  at- 
tcmf.t  tyranny,  and  who,  by  an  impartial  and  uncorrupt 
veidict,  have  laid  a  noble  foundation  for  fecuring  to  ourfelves, 
our  poflerity,  and  our  neighbours,  That,  to  which  nature  and 
t..e  laws  or  our  country  have  given  us  a  right, — the  liberty — 
noth  of  expoling  and  oppofing  arbitrary  power  (in  thefe  parts 
or  the  world  at  leaf!)  by  fpeaking  and  writing  truth. 

[Here  Mr.  Attorney  obferved,  that  Mr.  Hamilton  had  gone 
very  much  out  of  the  way,  and  had  made  himfelf  and"  the 
people  very  merry :  but* that  he  had  been  citing  cafes  not  at  all 
to  the  purpofe.  He  laid,  there  was  no  fuch  caufe  as  Mr. 
Bufhel  s  or  oir  Bdward  Hale’s  before  the  court;  and  he  could 
not  find  out  what  the  court  or  jury  had  to  do  with  difpenfa- 
tions,  riots,  or  unlawful  aflemblies:  all  that  the  jury  had  to 
confider  or,  was  Mr.  Zenger’s  printing  and  publishing  two 
fcandalous  libels,  which  very  highly  reflected  on  his  excel¬ 
lency  and  the  principal  men  concerned  in  the  adminiflration 
of  this  government,  which  is  confeflfed.  That  is,  the  print¬ 
ing  and  publishing  of  the  journals  fet  forth  in  the  informa¬ 
tion  is  confefied.  And  concluded,  that,  as  Mr.  Hamilton  had 
confelled  the  printing,  and  there  could  be  no  doubt  but 
they  were  fcandalous  papers,  highly  refie£ting  upon  his  excel¬ 
lency,  and  the  principal  magiftrates  in  the  province ;  and 
therefore  he  made  no  doubt  but  the  jury  would  find  the  de¬ 
fendant 
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fendant  guilty,  and  would  refer  to  the  court  for  their  di- 
region. 

Mr.  Ch.  Juftice.  Gentlemen  of  the  jury  :  The  great  pains 
Mr.  Hamilton  has  taken,  to  (hew  how  little  regard  juries  are 
to  pay  to  the  opinion  of  the  judges 3  and  his  infixing  fo  much 
upon  the  conduct  of  fome  judges  in  trials  of  this  kind,  is  done 
no  doubt  with  a  defign  that  you  fhould  take  very  little  notice 
of  what  I  may  fay  upon  this  occafion.  I  fhall  therefore  only 
obferve  to  you,  that,  as  the  fa£ts  or  words  in  the  information 
are  confeffed,  the  only  thing  that  can  come  in  queftion  before 
you  is,  whether  the  words,  as  fet  forth  in  the  information, 
make  a  libel.  And  that  is  a  matter  of  law,  no  doubt,  and 
M'hich  you  may  leave  to  the  court.  But  I  fhall  trouble  you  no 
further  with  any  thing  more  of  my  own,  but  read  to  you  the 
words  of  a  learned  and  upright  judge  *  in  a  cafe  of  the  like 
nature. 

“  To  fay  that  corrupt  officers  are  appointed  to  adminiffer 
affairs,  is  certainly  a  refle&ion  on  the  government.  If  people 
fhould  not  be  called  to  account  for  poffeffing  the  people  with 
an  ill  opinion  of  the  government,  no  government  can  lubfiff : 
for  it  is  very  neceffary  for  all  governments,  that  the  people 
fnould  have  a  good 'opinion  of  it.  And  nothing  can  he  worfe 
to  any  government,  than  to  endeavour  to  procure  animofities; 
as  to  the  management  of  them,  this  has  been  always  looked 
upon  as  a  crime  3  and  no  government  can  be  fafe  without  it 
be  punifhed.” 

Now  you  are  to  confider,  whether  thefe  words  I  have  read 
to  you,  do  not  tend  to  beget  an  ill  opinion  of  the  adminiflra- 
tion  of  the  government  ?  To  tell  us,  thofe  who  are  employed 
know  nothing  of  the  matter,  and  thofe  who  do  know  are  not 
employed  3  men  are  not  adapted  to  offices,  but  offices  to  men, 
out  of  a  particular  regard  to  their  intereff,  and  not  to  their 
fitnefs  for  the  places  ;  this  is  the  purport  of  thefe  papers. 

Mr.  Hamilton.  1  humbly  beg  your  honour’s  pardon  ;  I  am 
very  much  mifapprehended,  if  you  fuppofe  what  I  faid  was  fo 
defigned. 

Sir,  you  know,  T  made  an  apology  for  the  freedom  I  found 
myfelf  under  a  neceffity  of  ufing  upon  this  occafion.  I  faid, 
there  was  nothing  perfonal  defigned  3  it  arofe  from  the  nature 
of  our  defence. 

The  jury  withdrew,  and  in  a  fmall  time  returned,  and  be¬ 
ing  afked  by  the  clerk,  “  Whether  they  were  agreed  of  their 
verdift,  and  whether  John’ Peter  Zenger  was  guilty  of  print¬ 
ing  and  publifhing  the  libels  in  the  information  mentioned  r” 

*  Chief  Juflice  Holt-,  in  Tutchin’s  cafe. 

They 
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^  snfwcred  by  Thomas  Hunt,  their  foreman.  Not 

Upon  which  there  were  three  huzzas  in  the  hall,  which 
was  crowded  with  people  ;  and  the  next  day  Zenger  was  dis¬ 
charged  from  his  lmpruonment  *, 

tK*r0n/Ile  ^xT6ntH  SePtembeS  following,  Mr.  Hamilton  was  prefented  with 
the  Fieedom  of  New- York,  for  his  admirable  and  fpirited  defence  of  liberty  on  this 
occafion.  A  common-council  was  called,  and  there  being  prefent  he  mayo 
re  order,  aldermen,  &c.  they  ordered,  «  That  Andrew  Hamilton,  e%  of  ?££ 
delphia,  barnfter  at  law,  be  prefented  with  the  freedom  of  this  corporation  ” 
Accoidingly  a  grant  of  the  freedom  was  made  out,  of  which  the  following^  a  cop*y. 

New -York  P  AyLu RI?HAR^S>  efcl)  the  recorder,  aldermen  and  affiftants, 

1*  t  1  J  *  "Z u  r  r°  C  C,U^  New“Yor^  convened  in  common-council,  t® 
all  to  whom  thefe  prelents  fhall  come  greeting.  WHEREAS,  honour  is  the  iuft 

reward  of  virtue,  and  public  benefits  demand  a  public  acknowledgement.  We 
therefore,  under  a  grateful  fenfe  of  the  remarkable  fervice  done  to  the  inhabitants  of 
this  city  and  colony,  by  Andrew  Hamilton,  efq;  of  Penfylvania,  barrifter  at  law, 
by  his  learned  and  generous  defence  of  the  rights  of  mankind,  and  the  liberty  of  the 
prefs,  in  the  cafe  of  John  Peter  Zenger,  lately  tried  on  an  information  exhibited  in 
the  lupreme  court  ot  this  colony,  do  by  thefe  prefents,  bear  to  the  faid  Andrew 
Hamilton,  efq;  the  public  thanks  of  the  freemen  of  this  corporation  for  thatfignal 
lervice,  which  he  chearfully  undertook  under  great  indifpofition  of  body,  and 
generoufiy  performed,  refufing  any  fee  or  reward.  And  in  teftimony  of  our  great 
efteem  for  hw  perfon,  and  fenfe  of  his  merit,  do  hereby  prefent  him  with  the 
treedom  of  this  corporation.  Thefe  are  therefore  to  certify  and  declare,  that  the 
laid  Andrew  Hamilton,  efq;  is  hereby  admitted,  received  and  allowed,  a  freeman 
and  citizen  ot  the  faid  city,  to  have,  hold,  enjoy  and  partake  of  all  the  benefits, 
privileges,  freedoms  and  immunities  whatfoever,  granted  or  belonging  to  a  freeman 
and  citizen  of  the  faid  city.  In  teftimony  whereof,  the  common-council  of  the 
laid  city,  in  common-council  afiembled,  have  caufed  the  feal  of  the  faid  city  to  be 
hereunto  affixed,  this  twenty-ninth  day  of  September,  A.  D.  one  thoufand  feven 
hundred  and  thirty-five. 

By  order  of  common  council,  .  W.  Sharp  as,  £1. 

Several  members  of  the  corporation,  and  gentlemen  of  the  city,  voluntarily 
contributed  fufiicient  for  a  gold  box  of  five  ounces  and  a  half,  for  inclofing  the  feai 
of  the  treedom  ;  upon  the  lid  of  which,  was  engraved  the  arms  of  New-York. 

And  the  freedom  and  box  were  carried  to  Philadelphia,  and  there  gratefully  ac¬ 
cepted  by  Mr.  Hamilton. 

Round  on  the  lid  of  the  box  was  engraved,  befides  the  arms  of  New-Ycrk,  this 
ihotto  in  a  garter : 

DEMERSZE  LEGES - TIMEFACTA  LIBERTAS— -H/EC  TANDEM 

EMUE^GUNT. 

On  the  infide  of  the  lid,  in  a  flying  garter,  this : 

NON  NUMMIS,— ' VIRTUTE  PARATUR. 

On  the  front  of  the  rim  was  part  of  Tully’s  wifh : 

ITA  CUIQUE  EVENIAT,  UT  DE  REPUBL1CA  MERU/T, 


End  of  ZENGER ’s  TRIAL, 


never  before  printed. 

THE 

TRIAL 


OF. 

«•* 

Mr.  WILLIAM  OWEN, 

Bookfeller,  near  Temple-Bar.  * 

ON  an  information  charging  him  with  having  publifhed 
a  libel :  entitled  “  The  cafe  of  Alexander  Murray,  efq.” 
before  the  right  honourable  lord  chief  juftice  Lee,  at  Guild¬ 
hall,  the  fixth  of  July,  1752.  f 


Council  for  the  king. 

Sir  Dudley  Ryder,  attor.  gen. 
afterwards  the  famous  chief 
juftice  of  that  name. 

Mr.  Murray,  follicitor  general, 
now  lord  Mansfield,  and  cb. 
juftice  of  the  King's  Bench. 


Council  for  the  defendant. 

Mr.  Ford,  fince  dead. 

Mr.  Pratt,  now  chief-juftice  of 
the  Common  Pleas.  There 
were  other  counfellors  on 
both  Tides,  but  thefe  were 
ail  who  fpoke. 


Special 

Richard  Barwell,  of  Bread- 
ftreet,  foreman . 

John  Horton,  Old  Fifh-ftreet. 
Thomas  Smith,  Watling- 
ftreet. 

Godfrey  Lowe,  Friday-ftreet. 
Edward  Berwick,  ditto. 

Richard  Briftow,  Bread-ftreet. 


jury. 

William  Woolley,  Cheapfide. 
Richard  Bridgman,  Aldgate 
High-ftreet. 

Philip  Grafton,  ditto. 

Samuel  Lloyd,  Devonfliire 
Square. 

Henry  Hall,  St.  Helens. 

John  T uff,  Bifhopfgate-ftreet. 

The 


*  By  whom  German  Spa  Water 
Seltzer  Water,  are  carefully  imported. 


from  the  Pouhon  Spring,  Pyrmont,  and 


4-  This  profecution  was  founded  on  a  vote,  and  inflituted  at  the  requeft  of  the 
Houfe  of  Commons;  who  had  voted  the  cafe  of  Mr.  Murray  to  he  “  an  impudent, 
malicious,  fcandalous,  and  feditious  libel,  talfely,  and  moil  injunoufly  reflcdhng 
upon,  and  afperfing  the  proceedings  of  this  houfe,  and  tending  to  create  mifappre- 
henfions  of  the  fame  in  the  minds  of  the  people,  to  the  dil honour  of  this  houfe, 
and  in  violation  of  the  privilege  thereof.”  An  addrefs  was  thereupon  prefented  to 
the  king,  to  defire  his  majefty  would  give  orders  to  profccute  the  publisher,  which 
was  accordingly  done.  In  the  information,  it  was  called  a  wicked,  falie,  Icanda- 
lous  feditious,  and  malicious  libel :  and  Owen  was  charged  with  having  publi  1 
it  malicioully,  wickedly,  feditioufly,  &c.  &c.  The  words  in  the  pamphlet  on 
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,  lhe  attorne.V’-general  began  with  a  detail  of  the  Weftminfter 
election,  between  lord  Trentham  and  Sir  George  Vandeput 
He  then  mentioned  the  Houfe  of  Commons  calling  the  rioters 
to  account,  of  which  Mr.  Murray  he  faid  was  the  principal ;  the 
Sentence  on  Mr.  Murray  to  be  given  at  the  bar  of  the  houfe  • 
how  merciful  for  fo  atrocius  a  crime  ;  his  commitment  to  New¬ 
gate  ;  his  impudent  refufal  to  a(k  pardon,  which  was  to  be  part 
of  his  fentence;  h1S  bad  ftate  of  health  in  Newgate,  which 
tne  ho life  being  informed  of  by  his  friends,  ordered  him  into 
the  cuftody  of  a  meffenger,  which  was  more  than  he  deferved  • 
his  refufal  to  be  removed  til!  the  end  of  the  feffion,  when  the  law 

n  -]?-eS  r,m',  1  bea  aPPeared  the  moft  fcandalous  and 

a  iron  lining  libel  that  ever  appeared  in  the  world.  The  cafe  of 

the  honourable  Alexander  Murray ,  Efq,  in  an  appeal  to  the 
people  of  Great  Britain  \  more  particularly ,  the  inhabitants  of  the 
city  and  liberty  of  JVeJlminfter .  The  accufed  now  becomes  the 
accuter.  In  it  is  dated  and  contained  accufations  of  partiality, 
injulhce,  corruption,  and  barbarity,  of  the  Houfe  of  Com¬ 
mons.  It  accufes  the  Houfe  of  committing  a  great  breach  in 
our  laws ;  that  Houfe  which  is  the  guardian  of  our  liberties, 
and  the  protedor  of  our  properties.  It  accufes  alfo  the  King’s 
Bench,,  with  overturning  that  bulwark  of  our  liberties,  the 
Habeas  Corpus  A&.  Every  one  muft  be  /hocked  that  reads 
this  wicked,  diabolically  wicked,  pamphlet.  The  parliament 
meet  again  and  vote  the  pamphlet  a  libel  :  they  vote  it  to  be 
a  falfe,  malicious,  infamous,  fcandalous,  and  feditious  libel, 
tending  to  create  confufion  and  rebellion  ;  at  lead,  to  fow  the 
ieeds  of  rebellion.  And  to  me  it  is  aflonifhing,  how  it  could 
enter  into  the  mind  or  heart  of  man,  to  write  fuch  a  libel.  Now 
gentlemen  I  (hall  fhew  to  you  the  nature  of  this  libel,  and  begin 
in  this  order,  i.  The  Title.  2.  Ehe  Introduction.  3.  The 
/late  of  the  cafe,  and  the  evidence  laid  before  the  Houfe  of 
Commons.  4.  How  conhdered,  and  in  what  light  he  has  put 
the  fentence  or  the  Commons.  5,  How  wickedly  and  malici- 
oufly  he  has  infinuated  the  thing.  And  6.  His  treatment  of 
the  Court  of  King’s  Bench. 

bird.  What ! — (hall  a  perfon  appeal  from  the  judgment  of 
that  court,  who  are  the  only  judges  of  things  belonging  to 
them,  the  Houfe  of  Commons,  1  mean.  "An  appeal  !  to 
whom  ?  to  a  mob  ?  mud  judice  be  appealed  from  ?  to  whom  ? 
to  injudice  ?  appeal  to  the  good  people  of  England,  particu¬ 
larly  the  inhabitants  o(  Wedminder !  1  he  Houfe  of  Commons 

which  the  king’s  council  laid  their  greateft  emphafis,  are  repeated  in  the  court!  of 
the  trial :  therefore  it  was  ennecefiary  to  print  the  information,  which  is  only  in 
the  ufual  form,  and  very  long. 

are 


£ 


1 


(  51  ) 

are  the  good  people  of  England,  being  the  reprefentatives  of 
the  people.  The  reft  are  what — nothing — unlefs  it  be  a  mob. 
And  what  can  be  in  a  mob  but  confufion.  But  the  clear 
meaning  of  this  libel  was  an  appeal  to  violence,  in  fa£t ;  and 
to  ftigmatize  the  houfe ;  but  he  durft  not  fpeak  plain.  Then 
the  pamphlet  tells  you  that  his  cafe  is  worthy  the  confideration 
of  his  fellow  fubjedts ;  here  he  (hews  his  virulence.  He  fays 
Ins' commitment  is  a  precedent  founded  on  unparalelled  barba¬ 
rity,  ftriking  at  our  laws  in  a  moft  fliocking  manner.  Then 
he  charges  the  Houfe  with  finking  material  evidence  ;  which 
in  fadt  is  accufing  the  Houfe  of  injuftice.  This  is  a  charge  the 
moft  (hocking,  the  moft  fevere,  and  the  moft  unjuft  and  virulent, 
againft  the  good,  the  tender  Houle  of  Commons ;  that  fafeguard 
of  our  liberty,  and  guardian  of  our  welfare.  The  next  accufa- 
tion  the  libeller  brings  againft  the  Houfe,  is,  on  their  granting 
Mr.  Murray’s  removal,  on  the  application  of  his  phyficians, — 
in  faying — they  had  a  mind  to  kill  Mr.  Murray,  by  removing 
him  in  the  midft  of  a  raging  fever  ;  and  on  Mr.  Murray’s  re¬ 
futing  to  go  in  that  condition,  the  Houfe,  when  his  phytician 
had  maftered  the  diftemper,  ordered  that  none  fhould  fee  him. 
Next  accufing  another  court  that  never  injured  any  one  :  a 
court  the  moft  dignified  by  the  worthinefs  of  the  members : 
the  court  of  King’s  Bench  (Vide  Letter  on  Libels ,  pag.  76. 
edit.  5 .)  Gentlemen,  this  libel  to  whofoever  reads  it,  will 
be  found  the  moft  pungent  invective  that  the  (kill  of  man  could 
invent:  I  will  not  fay  the  (kill,  but  the  wit,  art,  and  falfe 
contrivance  of  man,  inftigated  by  Satan  :  an  indirect  pamphlet 
—though  not  faid  plain,  yet  underftood  ;  as  being  underftood, 
is  a  libel :  and  to  fay  that  this  is  not  a  libel,  is  to  fay  that  there 
is  no  juftice,  equity,  or  right,  in  the  world.  There  can  be 
no  court  of  juftice  if  the  Houfe  of  Commons  is  not ;  and  if  the 
Houfe  of  Commons  is  not  to  be  defended,  and  have  protection 
and  relief  at  common  law,  yourfelves,  your  houfes,  cannot 
have  the  protedtion  of  the  law.  The  thing  you  gentlemen  of  the 
jury  are  to  go  on  is9  whether  the  cafe  doth  not  mean  the  Houfe  of 
Commons  ;  for  we  Jhall  prove  to  you  the  publication :  then  you  mujt 
find  the  Houfe  is  charged  by  this  pa?nphlet  to  have  been  guilty  of 
the  moft  daring  proftitution  of  power .  Can  there  be  a  greater 
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charge r 

Witneftes  called. 

Peter  Beck  fwore  he  bought  the  pamphlet  of  William 
Owen,  the  twenty-eighth  of  June,  1751,  at  Homer’s  head, 
near  Temple-bar.  Sent  by  Ibbot  to  buy  it,  gave  1  s.  6d.  for 

two. - John  Ibbot,  mefienger  to  the  prefs,  fent  Peter  Beck 

the  28th  of  June,  to  buy  the  pamphlet;  and  on  the  29th,  he 
took  Owen  into  cuftody,  and  feized  feveral  pamphlets  in  his 
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fhop.— Mea!:n,  the  27th  of  June,  1751*  went  to  Owen’s  by 
order  of  his  matter.  Cook,  to  buy  them  :  but  Owen  faid  he 
had  none  by  him,  but  he  fhould  have  them  when  ready  ;  and 

in  the  afternoon,  William  Owen  let  himhave  12. - r-.Ccofc, 

bookfeller,  on  the  27th  of  June,  the  ttrtt  time  he  faw  the 
pamphlet  advertifed,  fent  his  fervant  to  buy  them.—- Langford 
and  Shorter  alfo  proved  Owen’s  felling  the  pamphlet — Traven 

called  to  prove  the  writ  for  the  election  at  Wettrnintter. - - 

Stanhope  proved  that  there  was  an  ele&ion. — Barwell,  clerk 
of  the  Houfe  of  Commons,  proved  the  proceedings  of  the 
Houfe  in  this  affair  —  The  pamphlet  read  in  court.  Then  the 
attorney -general  afked  Mr.  Ford  and  Mr.  Pratt,  if  he  need 
trouble  the  court  with  proving  more  and  other  things;  and 
Ihould  be  glad  to  know  what  they  intended  for  their  plea  and 
defence,  in  order  to  give  the  court  as  little  trouble  as  poffible. 
Mr.  ford  anfwered,  that  in  juttice  to  his  client,  he  could  not 
tell  him  what  they  intended  for  their  defence  :  but  would  *be 
fo  far  candid  with  him,  as  to  fay,  he  would  take  advantage  of 
his  want  of  proof,  and  therefore  defired  him  to  prove  all  he 
could. 

Mr.  Sollicitor  then  got  up  and  made  a  fhort  fpeech  to  the 
following  purport,  f  The  queftion  is,  whether  the  jury  are 
fati s fied  that  the  defendant  Owen  puhlijhed  the  pamphlet :  the  reft 
follows  of  courfe .  If  the  Fact  is  proved ,  the  Libel  proves 
l  if  elf  J edition,  difturbance ,  &c.  Therefore  the  printer  mutt:  be 
attested  with  every  thing  in  the  pamphlet,  if  the  publication  is 
proved,  and  that  is  what  lies  for  your  [the  ]vry~\  determination  ; 
you  being  judges  of  the  Fact,  the  judge  determines  the  Law. 
But  fuppoje  you  judges  of  the  laws  your  own  breads  nyay  tell 
you  this  is  a  libel  :  it  accufes  the  Houfe  of  Commons  of  in» 
juttice;  compares  them  to  the  Turkifh  divan,  meant  by  the 
letters  D — -n  ;  and  the  inquitttion,  meant  by  the  letters 
I - — n  ;  and  calls  them  a  bribed  aflembly.  Suppofe  a  pam¬ 

phlet  were  publithed  after  this  trial,  that  you  [  the  jury  ] 
were  perjured  and  bribed,  and  this  fpread  over  the  kingdom, 
would  it  not  gall  you.— Thefe  fort  of  libels  can  tend  to  no¬ 
thing  but  fedition,  for  how  can  the  mob  or  the  people  redrefs 
but  by  tumult  and  rebellion,  and  thereby  fubvert  the  conttitu- 
tion  ;  for  this  is  a  part  of  the  legiflative  power,  and  if  a  third 
part  of  the  legiflature  is  deftroyed  or  expofed,  how  can  that  be 
without  rifing  in  the  face  of  the  conttitution.  There  has  been 
feveral  papers,  and  paragraphs  in  the  papers,  printed  on  pur- 

-j-  From  a  word  Mr,  Ford  dropt  in  afking  one  of  the  witnefles  a  quefhon,  Mr* 
folHeitor  guefftd  what  would  be  the  (cope  of  his  argument;  and  thereupon  endca- 
vopr^U  anticipate  him;  of  which  Mr.  Ford  afterwards  Teems  to  tak-e  notice. 

Fofe 


pofe  to  poifon  the  minds  of  the  people,  and  feemed  calculated 
to  influence  the  minds  of  any  jury  that  fhould  be  on  this  occa- 
fion  :  but  I  dare  fay  you  gentlemen,  who  are  upon  your  oaths 
here  to  try  the  fa£t,  and  cafe,  wholly  as  it  is,  will  have  no  re¬ 
gard  to  fuch  artful  and  falfe  inlinuations  f .  And  I  know  very 
well  the  council  on  the  other  fide,  defign  to  take  no  advantage 
or  notice  of  thele  falfe  and  malicious  hints.  But  as  you  are 

j 

upon  your  oaths,  you  judge  of  the  Facts  we  have  laid  before 
you ,  now  in  courts  and  only  them ;  and  like  honed  men  bring 
in  your  verdidl  accordingly , 

The  next  who  fpoke,  was,  Mr.  Ford,  for  the  defendant,  as 
follows  :  “  The  doctrine  laid  down  by  the  gentlemen  for  the 
king,  that  what  a  court  ofjuftice  does,  whether  legal  or  not,  is 
not  to  be  called  in  quedion,  nor  any  remondrance  to  be  made 
againft  it,  is  a  do&rine  that  may  be  full  of  the  mod  fatal  con- 
fequences  to  all  lorts  of  men  fince  every  inferior  court  may  do 
the  fame  with  equal  judice  ;  for  there  can  be  no  court  but  what 
is  legally  fo  :  therefore  if  legal  courts  do  wrong,  mud  our 
mouths  be  {hut,  and  not  complain  or  petition  for  redrefs 
God  forbid  ! — May  you,  gentlemen,  nor  1,  ever  be  fcnfible  of 
fuch  injudice  ! — I  fay,  if  the  cafe  can  be  fo. — And  here  the 
gentlemen  for  the  king  feem  to  endeavour  to  confine  the  coun¬ 
cil  for  the  defendant,  in  their  argument,  by  faying  fuch  and 
fuch  arguments  will  not  be  ufed  ;  which  is,  in  fa£l,  hinting 
that  they  fliould  not.  Why  ?  If  they  have  liberty  to  make 
ufe  of  any  argument,  thought,  or  fa6l,  for  the  king,  furely  the 
defendant’s  council  ought  to  have  the  fame  liberty  for  their  cli¬ 
ent.  I  underdand  not  the  {hutting  of  mens  mouths.  Let 
every  man  clap  his  hand  upon  his  heart,  and  examine  how  he 
would  like  it,  was  it  his  own  cafe.  Shall  a  man  he  injured,  or 
fuppofe  he  fancies  himfelf  injured,  which  is  the  f.me,  {hall  his 
mouth  be  eternally  clofed,  and  no  redrefs  for  the  injury  ever  be 
given  :  nor  no  fatisfaclion  to  his  own  mind,  for  a  right  under- 
{landing,  and  clearing  up  of  what  he  looked  upon  even  as  an  in¬ 
jury.  it  things  diouid  come  to  this  pafs,  which  Heaven  for¬ 
bid  !  what  would  be  the  cafe  of  us  all  ?  W e  may  be  fcourged, 
afdi£led,  and  wronged,  and  all  for  the  want  of  liberty  to  com¬ 
plain,  and  put  forth  our  cafe  :  the  very  hand  that  hurts  us  may 
dill  continue  that  predure,  not  knowing  of  the  grievances  done 
to  thofe  who  lie  under  it  ;  and  who,  were  this  do£lrine  to  be 
allowed,  mud  differ  without  hope  of  redrefs  ;  for  unlefs  our 
mouths  are  open  to  complaints,  there  can  be  no  redrefs,  for 
poor  differing  mortals  :  for  how  that  can  be  iedreffed  which  is 
not  known  ?  or  that' known,  which  is  not  allowed  to  be  men* 

f  This  has  reference  to  a  letter  in  the  London  Evening  Poft  of-Saturiay,  May. 

30,  175a. 
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tioned  ?  May  never  you,  gentlemen,  nor  I,  be  fenfible  of  fuch 
a  maxim  carried  into  pradice  !  Nay,  the  very  gentlemen  who 
put  it,  cannot  from  their  hearts  eonfent  to  it.-— We  in  this  cafe 
lie  under  disadvantages  enough  ;  our  adverfaries  have  great 
power;  nay,  their  power’s  unknown,  even  .to  themfelves,  at 
all  times;  few  of  them  know  the  limits  of  it :  it  may  be  almoft 
what  they  have  a  mind.  Though  great,  though  wife,  this 
hou  e  may  be,  yet  they  are  but  a  body  of  men,  and  therefore 
fallible  ;  for  it  is  not  in  men,  or  bodies  of  men,  to  be  infallible. 
—By  this  great  power  of  the  Houfe  of  Commons,  we,  for  our 
client,  are  debarred  from  making  ufe  of  all  the  means  of  de¬ 
fence  we  could  againft  other  people.  Much  might  be  faid,  but 
much  we  dare  not  fay  ;  I  own  I  dare  not.  But  let  me  fuppofe, 
only  for  argument  s  fake,  that  a  Fioufe  of  Commons  may  do 
wrong,  k  is  not  itnpofiible  for  them  to  err  ;  I  do  not  fay  that 
they  do  in  this  cafe ;  former  Houfes  of  Commons  certainly  have 
erred,  and  thofe  errors  have  been  redrefTed  by  a  future  Houfe  of 
Commons,  and  that  on  a  knowledge  of  the  cafe  by  co?nplciint  „* 
and  if  the  Houfe  of  Commons  ever  has  erred,  by  the  fame  rule 
it  may  err  again.  1  herefore  allow  me  to  fuppofe,  only  for  fup- 
po  fit  ion  and  argument  s  lake,  that  the  Houfe  have  done  wrong 
in  their  votes  on  this  affair  (not  that  I  fay  they  have) ;  they  have 
voted  this  pamphlet  a  libel,  and  have  turned  it  over  to  the  com¬ 
mon-law,  for  the  defendant  thereby  to  be  tried  for  it;  then  they 
have  left  the  common-law  to  be  judge  of  it.  If  fo,  fhould  the  de¬ 
fendant’s  council  be  debarred  (if  it  was  neceffary,  but  which  in 
my  opinion  is  not)  from  contradidhng,  and  proving  this  to  be 
no  libel  ;  which  would,  in  fa£I,  be  contradicting  and  oppofing 
the  opinion  and  vote  of  the  Houfe  of  Commons  ?  I  only  put 
this  by  way  of  fuppofition  ;  to  fhew,  that  if  thefe  arguments 
were  neceflary  to  be  gone  upon,  the  dffadvantage  we  lie  under* 
Much  might  be  laid,  even  on  this ;  but  much  I  dare  not  fay. 
I  know  not  fcarce  what  I  dare  fay ;  but  I  (hall  not  go  on  this 
point,  as  I  think  it  is  not  neceffary  to  our  prefent  purpofe  ; 
and  I  hope  we  can  and  (hail  be  able  to  fucceed  without  it.  I 
only  mentioned  it  becaufe  the  gentlemen  on  the  other  fide  kern¬ 
ed  defirous  (fill  further  to  fhut  the  mouths  of  the  defendant's 
council,  who  are  under  difficulties  enough  already.  The  Houfe 
of  Commons  have  voted  this  pamphlet  a  libel:  great  is  the 
power  of  a  vote  of  that  Houfe  ;  and  where  is  the  man  who  darer 
find  fault  with,  or  contradict,  the  opinion  of  the  Houfe,  efpe- 
cially  when  voted  fo  ?  I  dare  not,  and  bold  muff  be  the  man 
who  dares;  he  knows  not  the  rifk  he  runs,  by  juftifying  or 
maintaining  a  book  not  to  be  a  libel,  when  the  Houfe  of  Com¬ 
mons  have  voted  it  fo.  'That  man  may  perhaps  have  a  vote 
againft  himfelf;  for  what  cannot  a  Houfe  do,  whofe  power  i & 
io  great?  What  therefore  I  (hall  infiff  upon  is  this : 


The 


I 


(  55  ) 

The  Fact  charged  in  the  information  is,  That  the  defend¬ 
ant  Owen,  publilhed  this  pamphlet,  malicioufy,  feditioufy , 
fcandaloufly ,  andfalfely ,  to  the  calumny  of  the  Houfe  of  Com¬ 
mons  of  Great-Britain,  and  in  order  to  difturb  the  peace  of  the 
nation;  and  this  he  has  done  wittingly ,  wilfully ,  malicioujly , 
fcandaloujly ,  &c.  This  is  the  Fact  laid  to  his  charge  ;  which 
the  gentlemen  have  been  very  far  horn  Proving.  Only  prov- 
incr  th zfale  of  the  book, does  not  prove  all  thofe  opprobrious  and 
hard  terms  laid  in  the  charge  againft  him.  It  his  idling  and 
publilhing  this  book  malicioufy ,  with  a  feditious  intent ,  fcanda - 
loujly  and  falfely ,  with  a  to  calumniate  the  Houfe  of  Com¬ 

mons,  and  in  order  to  difturb  the  peace  of  the  nation,  is  not 
proved,  then  this  great  charge  in  the  information  fails.  Let 
the  gentlemen  prove  thofe  words  (the  intention )  if  they  mean 
any  thing  by  them  ;  if  they  do  not  prove  thefe  terms,  this  bad 
intent,  for  in  that  lies  the  crime,  then  it  is  no  more  than  felling 
printed  paper,  in  which  furely  there  can  be  no  fault.  Then 
what  are  thefe  words  ?  If  the  gentlemen  mean  any  thing  by 
them,  prove  them  ;  if  they  mean  nothing,  but  words  of  courfe 
and  form,  let  the  gentlemen  fcratch  them  out,  they  are  need- 
iefs;  which  if  they  do,  their  information  will  be  very  defective. 
But* they  will  not  conferit  to  fcratch  them  out  I  am  fure  ;  why 
then  they  muft  mean  fomething  by  them,  which  if  they  do, 
consequently  they  muft  prove  them.  "T  hefe  woiqs  conftitute 
the  charge,  which  if  they  do  not  make  out,  will  you,  gentle¬ 
men,  clap  your  hands  upon  your  hearts,  and  fay  this  man  is 
guilty  ?  guilty  of  what  ?  nothing;  for  nothing  is  proved,  unlefs 
felling  paper  is  a  crime.  Surely  gentlemen  your  own  breads, 
your  own  coniciences,  muft  tell  you,  when  you  confider  of 
it,  and  pray  coniider  it  as  your  own  cafe,  fancy  each  of  youi- 
l elves  here  under  a  rigorous  profccution,  like  this  pool  man  ; 
there  is  no  crime  proved,  no  malicious  intent,  no  feditious 
deiign  ;  therefore  not  proved  guilty  of  the  crime  laid  againft  him. 
If  a  man  be  even  a  bad  man,  and  you  all  know  it,  and  is 
accufed  of  a  crime  he  is  innocent  of,  lurely  none  will  find  him 
guilty  of  a  crime,  when  that  crime  is  not  proved,  becaufe  you 
know  him  to  be  guilty  of  other  faults.  T  hefe  things  are  plain, 
even  to  a  demonftration,  to  every  man.  But  this  defendant, 
whofe  caufe  you  are  now  judges  of,  will  appear  to  be  a  man  of 
very  fair  character ;  well  affedted  to  the  government  and  con- 
flitution  in  his  principles;  always  was,  and  is  a  good  fubjedl ; 
a  member  cf  the  church  of  England,  and  as  well  afFedled  to 
both  church  and  date  as  any  man  in  England.  1  herefore  can 
any  man  believe,  when  we  (hall  have  made  this  appear  by  ic~ 
veral  witneftes  of  men  of  worth,  fubftance,  honour  and  credit, 
both  clergy  and  laity,  that  he  could  be  guilty  of  thefe  things  5 
that  he  intended  this  hurt  laid  to  his  charge?  We  fhall  prove 
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that  he  publifhed  more  papers  for  the  government,  in  the  late 
rebellion,  in  1745,  and  containing  the  moft  fteadinefs  for  go¬ 
vernment,  and  the  moft  home  and  inveterate  things  apainft  its 
enennes,  than  any  printer  of  his  time  ;  fo  that  I  believe,  if  the 
rebels  had  gamed  the  day,  his  zeal  might  have  caufed  his  pu- 
nilhment,  Win  it  1 then  appear  likely  that  he  is  guilty  of  thefe 

changes  laid  againft  him  ? - f  muft  obferve  one  Ihing,  which 

is  the  danger  of  your  finding  a  verdid  specially. 

huppofe  you  find  him  guilty  o f  publijhing  and  felling  this 
books  guilty  includes  guilt,  then  guilty  of  what  ?  Selling 
paper.  — W here  is  the  guilt ?_Take  care  gentlemen  of  being 
deceived  by  finding  him  guilty  any  way  ;  by  bringing  in  your 
verdia  any  way  agamft  him,  you  render  him  liable  of  the 
confequences  of  the  whole  ;  that  is,  to  the  fame  penalties  that 
he  would  have  been  liable  to,  if  he  had  committed  the  whole 
crime  laid  to  his  charge,  and  that  charge  fully  proved  againft 
him.  After  you  have  brought  in  your  verdieft,  it  will  be  in 
vam  for  you  to  fay  you  did  not  intend  he  fhould  be  puniflied* 
you  only  found  that  he  had  publijhed ,  but  not  committed  the 
crimes  it  will  be  in  vain  for  you  to  petition  for  mercy,  mercy 
will  ti.en  be  in  other  hands  5  it  will  be  out  of  your  reach  5 
and  he  will  be  at  the  mercy  of  others,  who  may  not  look 
with  the  lame  eyes  as  you  :  when  you  have  found  him  guilty, 
it  will  be  in  other  breafts  to  punifh  ;  it  will  then  be  too  late 
for  you  to  interfere.  By  finding  him  guilty,  you  do  all  that 
you  can  againft  him,  and  then  it  will  be  out  of  your  power 
to  ferve  him.  \  ou  muft  therefore  confider  him  guilty  of  this 
g;  cut  crime ,  and  confecjuently  deferving  of  great  punifhment, 
or  not.  But  if  you  think  he  is  not  guilty,  and  not  deferving 
of  great  punifhment,  then  he  has  not  committed  this  great 
crime,  then  confecjuently  they  have  tailed  in  their  information^ 
and  he  is  innocent  of  it;  if  innocent  confecjuently  not  guilty* 
Mr.  Attorney  tells  you  this  pamphlet  means,  and  is  writ 
witii  the  intent  that  is  laid  in  the  information  ;  he  fays  becaulc 

the  pamphlet  compares  the  parliament  to  I - n,  it  muft 

certainly  mean  incjuifttion  ;  and  in  my  opinion  it  may,  and 
does  as  likely  mean  information  ;  and  \  allure  you  gentlemen, 

I  have  very  little  love  for  information,  as  well  as  Mr.  Attorney 

for  I - n  ;  it  is  certain  that  thefe  things  which  will  bear 

feverai  interpretations,  muft,  nor  can,  have  no  weight  with 
you;  who  (liould  either  put  a  good  conftru&ion  upon  them, 
or  none  at  all:  you  muftconfider  too,  thatthere  is  a  great  differ¬ 
ence  between  the  author  and  the  printer  ;  the  author  knew  well 
\  what  he  intended,  and  tile  whole  fenfe  of  the  pamphlet  ; 
therefore  liable  to  have  the  fenfe  of  the  pamphlet  interpreted 

againft 
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againft  him  ;  but  a  bookfeller  may  fell  a  book  and  not  have 
any  intent  but  profit  ;  and  be  quite  ignorant  of  the  contents, 
at  leaff  the  fpirit  of  them;  therefore  it  is  well  worth  con- 
fidering  how  intent  makes  a  crime,  and  how  far  not ;  every 
man  may  err,  and  if  unintentionally  he  cannot  be  guilty  of 
a  crime  before  God  ;  and  if  fo,  it  'would  be  prefumptmn  in 
man,  to  make  any  comparifon  of  his  own  juftice ;  what  is  not 
criminal  with  God,  cannot  be  with  man.  cToe  gentlemen  on 
the  other  fide  have  not  proved  the  intention . 

The  Reverend  Mr.  Warner,  Mr.  Goflin,  Mr.  Hawkins, 
and  feveral  others  were  called,  who  proved  Mr.  Owen  to  be 
a  good  fubjedf,  a  true  man  to  the  church  of  Englahd,  zealous 
for  the  eftablifhment,  that  he  had  printed  feveral  papers  for  the 
government,  and  woul  dnot  have  publifhed  the  pamphet,  had 
he  known  or  thought  the  contents  bad  or  any  hurt  in  them,  and 
the  fartheft  man  in  England  from  doing  fuch  a  thing. 

Mr.  Pratt  next  rofe  up  for  the  defendant,  and  having  for 
fome  time  gone  upon  different  paits  of  Mr.  Ford’s  argument; 

(  which  it  cannot  be  neceffary  to  repeat,  as  Mr.  Ford’s  fpeech 
has  juff  been  given  at  length,  and  as  nearly  verbatim  as  poffible) 
he  laid,  Then  gentlemen  to  {hew  you  how  necefiary  it  is  to 
prove  the  intention  ;  if  there  is  an  indidl  ment  preferred  againft 
a  man  for  an  affauh,  with  an  intention  to  ravifh  ;  the  intention 
muff  be  proved,  or  elfethfcjury  cannot  find  him  guilty.  The 
fame  of  an  affault  with  an  intention  to  kill,  it  the  intention  is 
not  proved,  he  muff  be  acquitted.  If  he  kills,  and  the  ?in- 
tention  is  not  proved,  that  is,  if  it  is  not  proved  that  he 
killed  premeditately  and  of  forethought,  it  is  but  manflaugbter. 
Therefore  in  the  cafe  before  us,  if  that  part  of  the  infor¬ 
mation  is  not  proved  that  he  publifhed  malicioufly  &c.  you  muff: 

acquit  him. - The  privileges  of  parliament  are  not  known 

to  the  common  law  ;  perhaps  they  may  judge  and  punifh:  I 
know  not  their  privileges,  nor  perhaps  are  they  to  be  known  ; 
nay  not  known  to  themfelves  wholly  they  may  be  juft  what 
they  pleafe.  But  they  have  not  punifhed  this  man  ;  they  have 
turned  him  over  to  the  common  law,  therefore  he  muff  be  tried 
by  the  common  law.  Vet  as  bath  been  juflly  obfeived,  they 
may  take  the  thing  again  into  confederation,  and  punifh  him 
in  the  houfe;  and  if  fo,  he  may  be  punifhed  twice  for  the 
fame  fault,  by  two  different  fentences  ;  which  bv  the  common, 
law  a  man  cannot,  Mr.  Attorney  will  not  anfwer  for  the 
houfe  of  commons,  that  it  wdl  not  be  fo.  Then  gentlemen 
con  fid  er  what  injuffice  it  would  be  to  punifh  a  man  here,  who 
is  at  the  fame  time  liable  to  be  punifhed  there,  if  the  houfe 

thinks  fit.— Much  might  be  faid  more  than  we  dare  fay  tor  our 

client 
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client  In  this  cafe  :  our  mouths  are  already  half  fliut,  and 

the  tenets  the  gentlemen  on  the  other  fide  lay  down ,  are  to  Jhut  them 
QTJITE;  but  may  you,  this  nation ,  nor  1 ,  ever  feel  the  ejfe£i$ 
ef  fuch  tenet s^  or  fee  them  put  in  practice.  It  is  a  rule  in  law 
%  and  a  principle  in  equity,  to  hear  both  tides ;  therefore  we 
mayjutlly  complain  in  this  cafe*  It  is  a  common  proverb 
(and  a  very  wife  chancellor  affirmed  that  proverbs  were  the 
wifdorn  of  a  people)  “  loofers  mull  have  leave  to  fpeak.” 
In  the  fcripture  Jobe  complains  of  the  difpenfations  of  pro¬ 
vidence,  the  caufes  and  confequences  of  which  he  did  not 
comprehend;  one  would  imagine  therefore  that  as  complaints 
are  io  natural  to  fufferers,  they  may  merit  fome  excufe  where 
the  affiiflion  exceeds  proper  hounds .  It  may  be  faid  indeed, 
they  are  capable  of  raffing  a  dangerous  companion.  But  to 
prevent  this,  will  it  be  right  to  tell  a  free  people,  happen  what 
will,  you  Jhall  never  complain  ?  Before  this  is  faid  it  fhould  be 
well  confdered .  [Mr.  Pratt  then  went  again  upon  different 

parts  of  Mr.  Ford’s  excellent  fpeech,  which  he  enforced  in  a  very 
ftrong  and  fine  manner,  and  with  which  he  concluded. ] 

The  attorney  general  got  up  again  and  made  a  reply,  the 
principal  matter  in  which  was,  tc  That  in  an  indidment  for 
murder,  were  always  thefe  words,  which  are  words  of  courfe 
and  of  mere  form,  viz.  not  having  the  fear  of  God  before  his 
eyes ,  and  being  injligated  by  the  Devil  Now  according  to  the 
rule  laid  down  by  the  gentlemen,  this  muff  be  proved,  which 
is  impoffible  ;  for  the  man  would  fay,  he  was  not  fo  injligated , 
and  had  the  fear  of  God  before  his  eyes ;  and  who  could  prove 
that  it  was  otherwife  ?  Now  this  evidently  flievvs  all  thofe 
things  to  be  merely  matter  of  form.” 

The  chief  juftice  next  fum tried  up  the  evidence  ;  and  deliver¬ 
ed  it  as  his  opinion ,  that  the  jury  ought  to  find  the  defendant 
guilty  ;  for  he  thought  the  Fact  ox  publication  was  fully  proved  ; 
and  if  fo,  they  could  not  avoid  bringing  in  the  defendant 
guilty. 

The  jury  went  out  and  fiaid  about  two  hours  ;  when  they 
came  into  the  court,  the  foreman  anfwered  for  the  reft,  and 
when  the  queflion  was  put,  he  faid.  Guilty  ;  Not  Guilty, 
Not  Guilty,  my  lord.  The  firft  word  guilty  being  faid  by 
miftake  ;  upon  which  there  was  a  loud  huzza;  and  the  jury 
went  away.  But,  at  the  defire  of  the  attorney  general,  they 
were  called  into  court  again,  and  afked  this  leading  queflion, 
viz.  4C  Gentlemen  of  the  jury,  do  you  think  tire  evidence 
laid  before  you,  of  Owen’s  publijhing  the  book  by  felling  it, 
is  fufficient  to  convince  you  that  the  faid  Owen  did jell  this 
book?”  At  which  the  foreman  appeared  a  good  deal  fluttered  ; 

and 
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and  the  judge  repeated  the  queftion  ;  upon  whichthe^Drem^ 

without  anfwering  the  queftion,  faid,  No  G  > 

Guilty  and  feveral  of  the  jurymen  faid,  I  hat  i-  oui 
verdift,  my  lord,  and  we  abide  by  it.”  Upon  w  ic  t  e 
court  broke  up;  and  there  was  a  prodigious  ftiout  in  tne  had. 
The  attorney  general  defired  more  queft.ons  might  be  afked, 
but  the  Gdge  Sould  not,  neither  would  the  node  permit  it 

Note  The  jury  could  not  fay,  to  the  queftion,  that  the 
evidence  of  pubiifoing  was  not  clear,  without  perjury  :  and 
if  the  jury  had  anfwered  yes,  and  net  bund  the  defendant 
eullty  one  does  not  know  what  might  have  been  done  to  the 

furv3  or  before  whom  called.  But  they  found  Owen  £uil*y 

d  i  »  r  .u  rafe  takintr  in  that  which  included  t 

on  the  whole  of  the  cate,  tan-iug  ■»  n,p.Y  to  joj 

...  nor  and  iudeed  (which  it  was  their  Great  Out  y  to  uoj 
as  to  fails  law,  and  jujlice,  of  the  whole  ;  and  therefore  did  oe 
t’fadng  that  leading  queftion,  which  waa  fo  infill, 

put  to  them. 
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jome  Original  Letters  which  palfed  between  Mr.  Wilkes  and 
Mr.  Martin  ;  and  other  Letters  by  Mr.  Wilkes. 
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been  adopted,  as  the  only  means  of  preferving  them  from  fo 
unjuft  a  fate;  and  perhaps,  of  rendering  them  both  ufeful  and 
entertaining  to  the  curious  and  judicious,  who  will  doubtlefs 
confider  them  as  the  ftrongeft  and  moft  genuine  marks  of  the 
fpirit  of  the  times. 
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